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QUESTIONS PRESENTED 


Whether the defendant, following his arrest, was taken before @ 
committing magistrate "without unnecessary delay” as required 
by Rule 5(a) of the Federal Rules of Criminal Procedure. 


Whether incriminating statements were obtained from defendant as 
@ result of secret interrogation of him by police officers during 
the period following his arrest and before he was brought before 


@ committing magistrate. 


Whether the court erred in admitting into evidence the statements 


thus obtained from defendant. 
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Appendix A 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,058 





ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 





JURISDICTIONAL STATEMENT 
| 

This is an Appeal in Forma Pauperis pursuant to 28 U.S.C. 1291, 
from a judgment of the United States District Court for the District of 
Columbia convicting the appellant, Aaron Perry, on a a indictment 
for the crime of rape (R. sho)" and sentencing him to pritecn for a term 
of eight to twenty-four years (R. 547). After trial by jury, at which 
appellant was represented by counsel appointed by the court below, judgment 
was entered on April 16, 1957 (R. 547) and an Affidavit to Appeal without 


costs was filed on April 23, 1957 (R. 548). On June 14, 1957, this Court 





entered an order allowing an appeal in forma pauperis (R.| 550). The Notice 


of Appeal was filed on June 17, 1957 (R. 549). 


| 
1 


Record references are to the typewritten record filed in the Office of 


the Clerk. The Joint Appendix is being printed as part of the Govern- 
ment's Brief. 


| 
H 
| 
i 
| 
| 








STATEMENT OF THE CASE 


The rape is alleged to have taken place on Saturday, November 24, 1956. 
The complaining witness is a Miss Catherine Hammond, a young lady of about 
twenty years of age. 

According to Miss Hammond, on November 24, 1956, she left her home at 
706 Barnes Street, N. E. in Washington, D. C. at about 6:30 P.M. in order 
to travel to a friend's house on the other side of town, 3202 Park Place, 
N. W. On her way to e bus stop, four or five blocks from her house, she 
saw an automobile on the opposite side of the street. The driver of the 
car, the appellant Aaron Perry, motioned her to come over. She did. He 
asked her where she was going and she told him that she was going to take 
the bus to 3202 Park Place, N. W. He advised her that he could drive her 
there faster than could the bus. She seemed skeptical about the matter. 
However, she was apparently willing to let Mr. Perry prove his point 
because after a somewhat extended discussion which took place between them 
while she was standing on the driver's side of the car, she went around to 
the other side and entered the car (R. 65, 66, 68, 70, 72, 75-78, 95-98, 
122-125). 

Miss Hammond admitted in her testimony that she entered the car 
voluntarily; no force or coercion was utilized to induce her to accept 
the ride (R. 97). In apparent justification of her act in thus accepting 
@ ride, Miss Hammond stated that at first she thought that she recognized 
the driver of the car. However, her testimony indicated that the acquain- 
tanceship was a most casual one for she believed that he was a man who had 
come "to visit the neighbors next door to me" (R. 76). In any event, she 
realized shortly thereafter that she did not know him. Nevertheless, she 
mede no effort to have Mr. Perry stop the car to let her out (R. 96, 98- 
104, 108, 125-126). 

Mr. Perry did not drive Miss Hammond directly to 3202 Park Place, N. W. 
Instead, he turned into Soldiers’ Home past a barricade and stopped the car. 
According to Miss Hammond, after Mr. Perry beat her she capitulated and 
had sexual intercourse with him without further struggle or resistance. 
Thereafter, Mr. Perry drove Miss Hammond to her original destination, 

3202 Park Place, N. W. and left her at the door. Before entering the house 
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she observed the tag number of the car. The police were called by phone 
at the instance of Miss Hammond's friend whom she was visiting after Miss 





Hammond had been at her friend's home for about ten minutes (R. 79-85, 113). 
Mr. Perry's version of what happened is different. He testified that 
he had known Miss Hemmond for several months before the Noveuber 24th inci~ 
dent. They had been out together several times, and on some previous oc- 
casions had attempted intercourse. The meeting on November 2h, 1956 was 
previously arranged. He picked her up near her house to drive her to 3202 
Park Place, N. W. They drove to Soldiers' Home where they had sexual inter- 
course, with the consent of Miss Hammond. When they had finished, he drove 
her to 3202 Park Place, N. W. She was apparently annoyed at the thought 
of being left and in the course of a scuffle kicked Mr. Perry in the groin. 
He became angry and swung at her, hitting her in the face. He drove toa 
filling station where he secured a wet towel with which she washed her face. 
He then drove back to 3202 Park Place, N. W. and left her there. He 
returned home (R. 258-264, 266-274, 381). | 
The two stories have much in common. Both agree thet Miss Hammond 
voluntarily accepted a ride from Mr. Perry. The address where he was to 
deliver her is agreed upon. The fact of sexual intercourse is conceded. 


Mr. Perry says he had known Miss Hammond for some time; she denied it. Mr. 





Perry said Miss Hammond consented to the intercourse; she denied it. Both 
Miss Hammond and Mr. Perry agree that after the sie he voluntarily 
drove her to the agreed address; he did not shove her out of the car or 
abandon her, as might be expected if rape had actually occurred, 

At 8:23 P.M. on November hth, officers in a scout car received a call 
to proceed to 3202 Park Place, N. W. (Re 56). There they net Miss Hammond 
and received her story about the alleged rape and were given the tag number 
of the car in which she was riding (R. 85). Miss Hammond was taken to the 
precinct station where she told her story to some police officers. This 
was about 8:40 P.M. As a result of the interview, they checked on the tag 
number of the car in which the alleged rape took place. They discovered 


that the automobile was licensed to Thelma Perry, appellant's wife (R. 59, 


200C~200F). 








Having ascertained Perry's address, the officers proceeded there. They 
arrived at about 10:30 or 10:35 P.M. on November 24th (R. 201-202). They 
found Perry in bed and awakened him. They asked him where he had been 
earlier in the evening and he replied that he had been at a party all 
evening and had come directly home (R. 202-203). 

The officers told Perry to get out of bed and come to headquarters. 

It was about 11 P.M. when he was arrested (R. 242). He was then taken to 
the police station in a squad car accompanied by three policemen. On the 


way to headquarters, the policemen interrogated him (R. 203, 242). In 


response to their questions, he told them that while driving his car he 

had observed a young girl drunk, with face battered, sitting on the curb, 

and offered to help her, While driving her to her destination at 3202 

Park Place she first fell asleep and then woke up and scratched him; he 
struck her, took her to Park Place and let her out (R. 204, 243, Ohh). These 
statements were introduced in evidence as part of the Government's case in 
chief (R. 202-204, 2he-24). Later, when Perry testified on his own behalf 
he admitted on cross-examination that these statements were not true (R. 371- 
373). 

After Mr. Perry was taken to police headquarters, he was kept in jail 
overnight. The next morning, on November 25, 1956, at about 9:30 A.M., Miss 
Hammond identified him (R. 87-88), © The record shows that no preliminary 
hearing was held until November 30, 1956 (R. 532), six days after the arrest. 
The record does not show that Perry was questioned further between the time 
he arrived at headquarters on November 24, 1956, and the hearing on November 
30, 1956, or that any further investigation of the case was undertaken during 
that period other than the identification by the complainant the morning 
following the arrest. Nor is there any indication in the record that Perry 
was ever, prior to the preliminary hearing, given the usual warning relative 
to any statement he might make or otherwise advised of his rights. 


























STATUTES AND RULES INVOLVED 


| 
| 
i 


| 
1. Title 22, Section 2801, District of Columbia Code, 1951 Baition: 


"Whoever has carnal knowledge of a female forcibly and 

‘against her will, or carnally knows and abuses a female child 
under sixteen years of age, shall be imprisoned for not more 
than thirty years: Provided, That in any case of rape the 
jury may add to their verdict, if it be guilty, the words 

‘with the death penalty,' in which case the punishment shall 

be death by electrocution: Provided further, That ifthe jury 

fail to agree as to the punishment the verdict of guilty shall 
be received and the punishment shall be imprisonment as pro- 
vided in this section." | 


2. Rule 5(a) of Federal Rules of Criminal Procedure: 


"Appearance before the Commissioner. An officer making an 
arrest under a warrant issued upon 4 complaint or any person 
making an arrest without a warrant shall take the arrested 
person without ummecessary delay before the nearest available 
commissioner or before any other nearby officer empowered to 
commit persons charged with offenses against the laws of the 
United States. When a person arrested without a warrant is 
brought before ea commissioner or other officer, 6 es 
shall be filed forthwith.” 


3. Rule 5(b) of Federal Rules or Criminal Procedure: : 
"Statement by the Commissioner. The count ssioner shall 
inform the defendant of the camplaint against him, of his right 
to retain counsel and of his right to have a preliminary examina- 
tion. Be abell also inform the defendant that he is not required 

to make a statement and that any statement made by him may be 
used against him. The commissioner shall allow the defendant 
reasonable time and opportunity to consult counsel and shall 
scat, the teteniant te tail as preeniied: ix, Shwae asians" 
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STATIMENT OF POINTS 


The defendant, following his arrest,was not taken before a committing 
magistrate “without unnecessary delay” as required by Rule 5(a) of 
the Federal Rules of Criminal: Procedure. 


Incriminating statements were obtained from defendant as a result of 
secret interrogation of him by police officers during the period 
following his arrest and before he was orought before e committing 


magistrate ° 


The court erred in admitting into evidence the statements thus 
ootained from defendant. 





SUMMARY OF ARGUMENT 


The defendant was arrested at 10:30 or 11 P.M. on the aay the alleged 
rape took plece. ‘The police at that time noticed that defendant had fresh 
scratch marks on his face. They questioned him as to how he received the 
scratches. He told them thet he had picked up a young girl in his car 
who was drunk. When she got into the car she fell asleep. : Subsequently 
she awoke and came at him like a tiger and scratched his face. He struck 
— 

This story was testified to by the police as part of the Government's 
direct case. When defendant took the stand he admitted that the stories he 
had previously told the police were lies. The prosecutor used this evidence 
to show a consciousness of guilt on defendant's part--a consciousness incon-~ 
sistent with defendant's profession of innocence. | 

Although the defendant was arrested on November 24th, he was not are 
raigned before a committing magistrate until November 30th.| Rule 5(a) of 
the Federal Rules of Criminal Procedure provides that an arrested person 


shall be taken without unnecessary delay before the nearest’ committing 





magistrate. The delay of six days was in contravention of the requirements 
of this rule. The Supreme Court and this Court have held that it is error 
to admit into evidence incriminating statements obtained from a defendant 

as @ result of secret interrogation of him following arrest and before he 
has been brought before a committing magistrate--where the delay in bringing 
him before @ committing magistrate is unreasonable. McNabb | ve United States, 
318 U.S. 332, 87 L.Ba. 819 (1943); Upshaw v. United States, 335 U.S. 410, 

93 L.Ed. 100 (1948); Mallory v. United States, U.S. at L. Ba. (2a) 
1479 (1957); Akowskey v. United States, 81 App. D.C. 353, 158 F(2a) 649 
(1946); Watson v. United States, (D.C. Court of Appeals, August 19, 1957). 





The requirements of the McNabb rule are three in number: 
1. Was the delay unreasonable? : 
2. Were incriminating statements obtained from the defendant 
as a result of police questioning following his arrest? 





3- Were the statements obtained during a period of illegal 


detention? 

| 
All three questions must be answered in the affirmative in this case. 
| 


oe 





1, The Delay Was Unreasonable. Rule 5(a) of the Rules of Criminal 
Procedure provides that an arrested person shall be taken without unnecessary 
delay before the nearest committing magistrate. Here the arrest took place 
on November 2kth but his presentation to a committing magistrate did not 
take place until November 30th, 

2. incriminating Statements Were Obtained from the Defendant. As has 
already been pointed out, defendant was questioned following his arrest as 
to how he obtained the fresh scratch marks on his face. He told the police 
@ story which admittedly was not truthful, The prosecutor used this testi- 
mony to show that defendant had a consciousness of guilt which he was trying 
to hide from the police. Under the cases cited above, the protection of the 
McNabb rule is not limited merely to confessions but applies also to in- 
criminating statements of the type involved here. 

36 The Inrciminating Statements Were Obtained During a Period of 
Dllegal Detention. Since the decision of the Supreme Court in Upshaw and 
this Court's decision in Watson, it is clear that the incriminating state- 


ments to be excluded need not be caused by the illegal detention. It 


suffices to show that the incriminating statements were obtained during 
the illegal detention. It is clear from this Court's opinion in Watson 
that where delay in arraignment is unreasonable, the period of illegal 
detention commences with the arrest. 








ARGUMENT | 


Counsel urge that the judgment of the Court below must be reversed 
because testimony was improperly admitted into evidence which prejudiced 
defendant's case. This testimony consisted of statements vy defendant 
which were obtained as @ result of police questioning of him during the 
period between his arrest end his preliminary hearing before e committing 
magistrate. The arrest occurred on Novenber 2kth but the appearance before 
a committing magistrate did not occur until November 30th. This delay is. 
certainly mich longer than is warranted under any of the decided cases. 





I. ! 
Description of the Statements Which Were Admitted Into Evidence 


When the defendant was arrested - at about 10:30 or ll P.M. on November 
2hth, the same day upon which the alleged rape took place = the arresting 
officers noticed that the defendant had fresh scratch marks on his face. 





He was questioned as to where he had been that evening and how he had ob- 
tained the scratch marks. The answers he gave were testified to by one of 
the arresting policemen and vere introduced in evidence as part of the 
Government's direct case. the story allegedly tol by the defendant at the 
time is as follows (R. 202-204): 


"Q. At that time, what did the defendant, paron pamniaied 
in response to your questions? 


"A. t queattione’: the etendant vidile be was: wEf1%, in hed 
and still covered, as to where he had been earlier in the evening. 
At this time, the defendant stated to me that he had: been to a 
party in the 5900 block of Sheriff Road, Northeast; that he had 
remained at that party and had came directly home from the party. 


*Q. Then, what did you do after he told you that? 

"A. At that time, we requested Perry to get out of bed and 
dress himself, that we wished him to accompany us to! police head- 
quarters for further investigation of this case. ! 

"Q. So, did you take him then down to police headquarters? 

"A, I did. | 





"Q. Detective Yuter was with you? 


"A. Detective Yuter and Detective Williams also. 





"Q. Now, en route to police headquarters from Perry's hame, 
aid you have a conversation with him relative to = case? 
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"A. En route in the Sex Squad cruiser, Detective Yuter and 
myself interrogated the defendant in this case relative to what 
had happened, how he got the scratch marks. 


*Q. And what did he tell you at that time? 


"A. He stated that earlier in the evening, somewhere around 
seven o'clock, while driving his car on Kenilworth Avenue in the 
vicinity of Barnes Street, that he had observed a young colored 
girl sitting on the corner, sitting on the curb, rather, ine 
drunken condition and with her face battered; that he felt sorry 
for her, stopped his car, and asked if he could assist her; that 
&s @ result of the conversation he had with her, he agreed to take 
her to the 3200 block of Park Place, Northwest; that the girl got 
in his car and immediately fell asleep, and that when he was av 
West Virginia and Mount Olivet Road, the girl sudiexly awoke aad 
came at him like a tiger, scratching his face, ani that as a 
result, he struck her a couple of times to get her off of hin, 
and that he had then taken her directly to the 3200 block of 
Park Place and put her out of the car. He denied at that time 
molesting the complainant. 


"Q. Did he deny having sexual intercourse with her? 

"A. He did. 

"Q. Did he ever tell you that he had known this girl previously? 
"A. No, sir." 

When defendant took the stand, he was questioned extensively about the 
stories he hed earlier told to the police. The record, on this point, is 
illuminating (R. 371-373): 

"Q. All right. Then what happened? 
"A. And Miss Hammond was standing there waiting for me. 


"Q. She was standing there and waiting for you. Now she was 
cold scber, wasn't she? 

"A. Yes. 

*Q. She never drank, as far as you know, did she? 


"A. Not in my presence. Net alcoholics, if that is what you 
are referring to. 


"Q. You told the police that when you first saw this girl-- 
one of the stories you told the police was this, wasn't it--that 
when you first saw this girl, she was seated on the curb in that 
area, in a drunken condition, didn't you? 


"A. What I told the police and what actually happened are 
two different stories. 


"Q. You lied to the police? 
"A. That is right. 


"Q. You told the police, also, that you had never seen her 
before, didn't you? 


"A. That is right. 
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"Q, 
"A. 


. Bh 


That was a lie. | 


That is right. 


You told the police that you were sorry for her because 


she was sitting on the curb in a drunken condition, didn't you? 


"A. 
". 


"A. 
her. 


*9Q. 
"Ae 


"Qe 





That is not what I told then. 
what? | 
| 
I told them she had been beaten up, and I oa sorry for 


And that was a lie. 
That was a lie. 


i 
| 
| 
I 
| 
| 
| 
| 


And you told the police that you picked this woman up, 


in the beaten-up condition, a woman whom you had never seen before, 


and asked her where she was going, didn't you? 


"As 
"Q. 
"As 


"9. 


to go to 3202 Park Place, didn't you? 


"A. 
nQ, 
"A. 
ng, 
"i 
ng, 
"A. 


"Qe 


That is right. 
And that was a lie. 
That was a lie. 


And you told the police the woman told you she wanted 





That is right. : 
And that was a lie. , 
No, that wasn't a lie. 

Oh, it wasn't? 

No. : 

You told them the truth there. 
Yes. 


| 


Now you told the police, also, thet as you were driving 


along and ycu got to the area, I believe, of Bladensburg Road and 
Mount Olivet Road, this woman suddenly ettacked yet | Did you tell 


them that? 


"A. 
"9, 
"A. 
nQ, 
"A. 


n Q. 


No, sir. 


Well what did you tell the police about that? 


1 


West Virginia Avenue. 





West Virginia Avenue. That was a lie. 
That was a lie. 
And you told the police that all of a sudden this woman 


| jumped on you like a tiger, and scratched you, didn’t you? 


“A 
"2. 
"A. 





Yes, sir. 





1 


That was a lie. | 


That was a lie.” 





23, = ! 
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It is quite apparent that the purpose of offering this testimony was 
to persuade the jury that the lies which defendant admittedly told the 
police indicated a consciousness of guilt and thus tended to prove the 
defendant guilty of the crime of rape. We may concede arguendo that the 
evidence was relevant and material for this purpose, but we will show that 
the evidence was not competent for this purpose because of the manner in 
which it had been obtained. 


I. 


The Defendant's Statements Were Inadmissible Because They Were 
Obtained as a-Result of Secret Interrogation During a Period of 


Diegal Detention. 

The Supreme Court and this Court have had many occasions during the 
past decade to pass upon the admissibility in evidence of statements ob- 
tained by the police through questioning of a defendant following his arrest. 
We believe that it is clear that under the applicable decisions the state- 
ments obtained from defendant following his arrest were improperly admitted 
into evidence. McNabb v. United States, 318 U.S. 332, 87 L.Ed. 819 (1943); 

shaw v. United States, 335 U.S. 410, 93 L.Bd. 100 (1948); Mallory v. United 
States, U.S. » 1 L.Bd.(2d) 1479 (1957); Akowskey v. United States, 
81 App. D.C. 353, 2158 F(2a) 649 (1946); Watson v. United States, (D.C. Court 
of Appeals, Avgust 19, 1957). 

Under the foregoing cases three separate questions are presented bearing 
upon the admissibility in evidence of statements made following arrest. They 
are: 

1. Was the accused following his arrest taken "without 
unnecessary delay” before a committing magistrate? 

2. Were incriminating statements made by the accused as a 
result of questioning by the police following his arrest? 

3- Were the incriminating statements made during the period 

of illegal detention? 

We will show that all three questions must be answered in the affirmative 
and that, as a result, the statements of defendant obtained following his 


arrest should have been excluded from evidence. 


A. The Defendant Following His Arrest Was Not Teken 
Before a Committing Magistrate Without Unnecessary 
Delay As Required by Rule 5(a) of the Federal Rules 
of Criminal Procedure. 

Rule 5(a) of the Federal Rules of Criminal Procedure provides that 
an arrested person shall be taken “without umecessary delay” before the 
nearest committing magistrate. ‘This was not done here. The defendant 
was arrested at about 11 P.M. on November 2ith. He was taken to head- 
quarters the same night and was placed in a cell. me nect norning he 
was identified by the complaining witness as the man who had committed 
the alleged rape. Nevertheless, the record reveals, he wes not brought 
before a committing magistrate until November 30, 1956 (R, 532). In many 
of the cases cited above there was @ good deal of disagreement among the 
judges as to whether there had been in fact an unreasonable delay between 
arrest and arraignment. No such problem is presented here. We are sure 
that the Government will concede that the delay described above was mich 


too extended to meet the requirements of Rule 5(a). 
| 


B. Incriminating Statements Were Obtained From the 
ee 


Following His Arrest. 


Most of the cases applying the McNabb rule involve athe ‘confessions, 





but it is clear that the rule also applies to any incriminating statement. 
Thus, in McNabb the Supreme Court stated (318 U.S. at 333, 87 L.Ba. at 820): 





"The petition for certiorari presented serious questions in 
the administration of Federal criminal justice. * * * Determination 
of these questions turns upon the circumstances relating to the 
admission in evidence of incriminating statements — by the 
petitioners.” 


In Mallory, the Supreme Court stated the rule as follows la L.Ed. (2a) at 
1482); | 





"In order adequately to enforce congressional requirement 
of prompt arraignment, it was deemed necessary to render inad~ 
missible incriminating statements elicited from defendant during 
@ period of unlawful detention.” 





The difference between written confessions and oral admissions was 
specifically considered by this Court in Akowskey end Watson and vas 
explicitly rejected as a distinction so far as admissibility is concerned. 
In Akowskey both a written confession and oral admission obtained during 





illegal detention were admitted into evidence. The Court held that the 
McNabb rule applied to both types of evidence and reversed the court below 
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for admitting both types of evidence. 

This result is even more pointedly made in Watson. That case has 
twice been before this Court. On the first occasion (see 98 U.S. App. 

D.C. 231, 234 F(2a) 42) the judgment was reversed because the lower court 
had improperly admitted into evidence a written confession obtained during 
illegal detention. On the second trial the presiding judge excluded the 
written confession, but he did admit oral inculpatory disclosures that were 
obtained as a result of police questioning during illegal detention. This 
Court again reversed the judgment of the lower court on the ground that 
Mallory was as ee to the oral inculpatory statements as to the 
written confession. 

The purpose for which the Government offered the defendant's statements 
has already been alluded to (supra, p. 12). The defendant admittedly told 
the police some lies when he was arrested. The prosecution made effective 
use of this fact during the closing statement (see R. 473-475) to show that 
the defendant lied because he allegedly had a guilty conscience--in other 
words, if he had not committed the rape, he would have had no occasion to 
lie in response to the police questions. In a case which turned upon the 
jury believing either defendant or Miss Hammond on the one issue of consent, 
this type of evidence is highly incriminating from the defendant's point of 
—. Such incriminating statements should not be admitted against 





2/ 
Cf. Opper v. United States, 348 U.S. 84, 99 L.Ed. 101 (1954), where the 
Supreme Court that the rule requiring corroboration of a confession 
to sustain a conviction applied also to incriminating statements. 
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whether it believed the defendant or Miss Hammond. Although the factual 
issues in the case were relatively simple, the jury was out more than 
ten hours before it was able to arrive at a verdict (R. 529). 
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i, 
defendant where obtained in violation of the McNabb igi 


C. The Incriminating Statements Were Obtained During 


Illegal Detention, | 


One of the most vexatious problems attending the evolution of the 





McNabb doctrine has been the relationship that must exist between the 
illegal detention and the incriminating statements, For is long time a 
great deal of confusion obtained as to whether the incriminating statements 
hed to be caused by the illegal detention or whether it was sufficient that 


the incriminating statements were made during the illegal detention. The 





issue has now been laid at rest. The rule is that the McNabb doctrine ap- 
Plies if the incriminating statements were obtained from a defendant by 
police questioning during illegal detention; no causation is required. 
Upshaw vs United States, supra; Mallory ve United States, supra; Watson v. 
United States, supra. | | 
The fact of illegal detention has already been established as has been 





the eliciting of incriminating statements as a result of police questioning. 
The question remains whether the incriminating information was obtained during 
the illegal detention. The answer to this question turns upon a determination 
of when illegal detention begins, Rule 5(a) of the Federal Rules of Criminal 








Counsel realize that the Government might urge that the purpose of of- 
fering in evidence the statements obtained from defendant in the period 
following his arrest were intended to be used for impeachment purposes 
only--and not to incriminate defendant. We believe that the record will 
not support such a construction. In any event, if that were the purpose 
for offering the testimony, it is clear that the evidence was still 
improperly admitted. The testimony was offered as part of the Govern- 
ment's direct case before the defendant took the stand and, indeed, before 
@ decision had been made as to whether the defendant would take the stand 
(Rs 255-256). It is well settled that the prosecution) may not as part 
of its case in chief offer impeachment evidence against a defendant~- 
before the defendant has taken the stand. Cf. 3 Wigmore Evidence Pp. 
380-381; United States v, Smolin, 182 F.(2da) 782 (CAs =a United 
pa vs Modern Reed ana Rattan Co., 159 F.(2a) 656 (CsAc 2, 197, 

3 den; 331 U.S. O31; Michelson v. United States, 385 UsS. 469, 
7536, 33 L.Ed. 168, 173-17] (1648). Moreover, even aside from the 
question of timing, if we are correct that statements of this type 
were inadmissible as part of the direct case because they were ob- 
tained in violation of defendant's rights, it is clear that they 
cannot be indirectly brought to the jury's attention yet the fiction 
that they are being utilized for impeachment purposes Cf. 

© Vs United States, 269 UsS; 20, 70 LBA. LAs (apes); Harrold 


ve Territory of ©. 169 Feds 44 (c.A. 8, 1909); 3 Wigmore 
Evidence, §§ 629, 1040; 


= 48 = 








Procedure provides that where a person is arrested he mst be taken without 
unnecessary delay before the nearest committing magistrate. The Supreme 
Court in Mallory has stated (1 L.Ed.(2d) at p. 1482) that the rule contem- 
plates "a procedure that allows arresting officers little more leeway than 
the interval between arrest and the ordinary administrative steps required 
to bring a suspect before the nearest available magistrate." The purpose 
of this procedure is not mere formalism. It is designed to protect an ac- 
cused who has been placed under arrest from being questioned by the police 
until after the accused shall have been brought before a committing magis- 
trate who is required by Rule 5(b) to inform the accused of the charge 
against him, to advise him that he is entitled to counsel and of the right 
to have a preliminary examination, to tell him that he is not required to 
make any statement, and to warn him that any statement made by him may be 
used against him. The manifest purpose of this procedure is "to avoid all 
the evil implications of secret interrogation of persons accused of crime.” 
(McNabb v. United States, 318 U.S. at 344, 87 L.Ed. at 826; see also Upshaw 
v. United States, 335 U.S, at 412-3, 93 L.Bd. at 102; Mallory v. United 
States, 1 L.Bd.(2d) at 1482). 

The policy against "secret interrogation of persons accused of crime” 
was violated in this case. Defendant was questioned in his home concerning 
the crime for the commission of which he was ultimately indicted. Based 
upon the statements which the police had obtained from the complaining 
witness and others and the interrogation of defendant, the police con- 
cluded that they had sufficient evidence upon which to arrest defendant. 
They had probable cause for the arrest. No further checking was necessary. 
The police had an unequivocal story from the complaining witness who 
described the alleged rape and her assailant and furnished the police with 
the license number of the car driven by defendant. They found defendant 
shortly thereafter at the address listed for the car in question and noticed 
fresh scratch marks on his face. From questioning defendant the police kmew 
he had been out with a girl whom he admitted striking. This constituted 
the "probable cause” which the police needed to make the arrest. The 
arrest was then made at about 11 P.M. This having been done, the police 
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were required to bring defendant as soon as possible before @ committing 





magistrate and to avoid any secret interrogation until the arraignment was 
accomplished. The police failed to comply with the rule because they did 
subject defendant to secret questioning in the police car on the way to 

the station. 


Where arraignment is unduly delayed, at least insofar as interrogation 





is concerned, the period of illegal detention starts from the moment of the 
arrest. This is the only way that effect can be given to the policy of 
the rule against permitting secret interrogation of an accused between 
the period of arrest and unreasonably delayed eT It is quite 
natural for the police to claim that they need the period between arrest 
and arraignment for secret interrogations in order to check on the infor- 
mation given to them or to establish the correct saentity of the person 
who committed the crime. The motive, however, for such secret interrogation 
has been candidly admitted by one Government counsel in Watson v. United 
States, 98 App. D.C. 221, 234 F(24) 42 (1956) when he said (234 F(2a) at 
pe 47): ! 
"They say why didn’t we put him downstairs (in the cell 

block) and call him back in the morning. Wny? We would find 

the place crawling with attorneys telling him "you don't have 

to talk to the police. '" _ ee 


Yet it is this very protection which Rule 5(a) is dest to afford an 





accused in order to protect him against secret interrogation before he has 
been advised of his rights. As the Supreme Court said in the Mallory case 
(1 L.Bi.(2a) at p. 1484): “a 


| 

"* * % In every case where the police resort to interrogation 
of an arrested person and secure ea confession, they may well clain, 
and quite sincerely, that they were merely trying to check on the 
information given by him. Against such a claim and the evil 
potentialities of the practice for which it is urged stands Rule 
5(a) as a barrier. Nor is there an escape from the constraint 
laid upon the police by that Rule in that two 
were involved for the same crime. Presumably, the police 
arrest they must arrest on "probable cause.' It is not the 
function of the police to arrest, as it were, at large and to use 
an interrogating process at police headquarters in order to deter~ 
mine whom they should charge before a committing «inhale on 
‘probable dause. '” 


As stated in the United States v. Cari 342 U.S. WS, OB tem. Be 
(1951), the reason for the rule is sh unlawful detention. . Ob- 
viously, the arresting authorities will Bat no compulsion for reasonably 
prompt arraignment if statements obtained pursuant to questioning during 
the period which might be deemed reasonable were held to be admissible 
regardless of the length of the delay in arraignment.) 
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The fact that defendant was arrested after the close of the business 


day and made the incriminating statements before the beginning of the next 
business day does not alter the result, In Watson the arrest was made at 
6:40 P.M.--after the close of the business day--and some of the incriminating 
statements resulting from the secret interrogation came the next morning 
between 3 and 4 A.Me--before the beginning of the next business day, Never- 
theless, the Court ruled that the statements were inadmissible under the 
Mallory case. 

Nor does the decision in United States v. Mitchell, 322 U.S. 65, 88 
LeEd. 1140 (1944) require a different result. That case involved a con- 
fession by a defendant which occurred immediately after the arrest and was 
entirely spontaneous. Arraignment did not take place for eight days, The 
Supreme Court held that the delay was illegal but did not require the re- 
jection of the confession which had been spontaneously made. 

The Mitchell case is distinguishable on two wr In the first 
place, the decision came shortly after McNabb while a sherply divided Supreme 
Court was attempting to spell out the bounds of the new doctrine announced 
for the first time barely a year earlier. A good deal of confusion still 
existed as to whether the new doctrine struck down incriminating statements 
obtained by police questioning induced by illegal detention or whether all 
incriminating statements obtained by police questioning during illegal de- 
tention were banned. The Court in Mitchell seemed to be leaning to the 
notion of causation, However, as has already been pointed out (supra, p. 
15) the "causation" rule has finally been definitively rejected in favor 
of the “during” rule. 
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Danii in Watson, at least some of the statements ruled inadmissible had, 
in an earlier decision (Watson vs United States, 98 UsS. Apps D.C. 221, 
234 F(2a)(1956), rendered prior to Mallory, been held admissible despite 
unreasonable delay in arraignment because obtained preceding the time 
when the delay in arraignment became unreasonable. 


v/ 
In the opinion of counsel, Mitchell may in fact be.or become an anomaly in 
the law. For the logic of Mclabb, as construed in leads counsel 
to believe that any statements of an accused made arrest and before 


arraignment are inadmissible whether or not there is any delay in ar- 
raignment or any such delay is reasonable. However, in view of the fact 
that unreasonable delay will undoubtedly be conceded, it is unnecessary 
to argue that position here. 
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In the second place, the Mitchell case lacked one essential element 


for application of the McNabb rule. The incriminating statements were given 


spontaneously and not as a result of secret questioning following arrest. 





This is the ground on which Mitchell is distinguished in the later Upshaw 
decision where the Supreme Court said (335 U.S. at 413, 3 L.Ed. at 103): 
"In the Mitchell case although the defendant was illegally 
held eight days, the court accepted the record as showing that 
Mitchell promptly and spontaneously admitted his guilt within a 
few minutes after his arrival at the police station." 
Counsel is aware of the fact that the Government will urge that the 
Court's acceptance of appellant's interpretation of the Motiabb rule as 
enunciated here will make effective police work impossible. We respectfully 
! beg to differ. As the Supreme Court said in Mallory (1 L.Ba. (28) at p. 1482): 
"The requirement of Rule 5(a) is part of the procedure 
devised by Congress for safeguarding individual rights without 
hampering effective and intelligent law sxzorcenent," 
Effective police work can be reconciled with the purpose of Rule 5(a). 
In the first place, delays in arraignment, if unreasoneble, are the fault of 
the police officials. The timing of the preliminary hearing is completely 
within their control. Hence, at least insofar as the ruling herein re- 
quested is concerned, any ill effects from the point of view of law 
enforcement can be obviated by prompt arraignment, the very purpose of 
Rule 5(a). | 
Further, the police are still free to question suspects extensively 
before arrest. They are also free to question them extensively after 
arrest once arraignment has been effected. And the time and place of 
arraignment is within the control of the police. What the McNabb rule 
prevents is permitting the police to obtain evidence against an accused 
from his own lips during the period he is under arrest and before he has 
been advised of his rights. Admittedly the McNabb rule makes the work 
of the police more difficult. It means that the police must prove & case 
against an accused from independent evidence and cannot rely upon in- 
criminating statements elicited from an accused after he has been arrested 
a i 
Appended hereto as Appendix A to Defendant's Brief is a story appearing 
in the Washington Post~Times Herald on September 15, 1957, indicating 
that the Metropolitan Police of the District of Columbia have been able 


to adjust to the dictates of Mallory and there is no evidence law en< 
forcement is suffering therefrom. 
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and before he has been advised of his rights. This principle is a logical 
outgrowth of the historical protection to the accused which has been 


embodied in our common law and the Bill of Rights. 
CONCLUSION 


For the foregoing reasons, it is respectfully urged that the judgment 


of the court below should be reversed. 


Respectfully submitted, 


Leon R. Brooks 
1735 DeSales Street, N. W. 
Washington, D. C. 


Harry M. Plotkin 
1002 Ring Building 
Washington 6, D. C. 


Counsel for Appellant 


October 14, 1957 








EXCERPT FROM WASHINGTON POST-TIMES HERALD 


September 15, 1957 





DISTRICT POLICE OBEY COURT DECISION ON |, 
PROMPT ARRAIGNMENT 


Officers Follow Orders Despite Reluctance | 


By Alfred E. Lewis | 
Staff Reporter 


Metropolitan Police, who strongly opposed the Supreme’ Court's Mallory 
decision when it was rendered in June, have fallen quietly into line and 
are obeying it. 





Under the decision, suspects in criminal cases must bb taken before 
committing magistrates and told of their rights as quickly as possible. 
If they are questioned by police and make statements or confessions, the 
Court said, these admissions may not be used against them, 

Even if the police inquiry is not designed to elicit confessions, the 
Nation's highest Court declared, any statements which are obtained during 
such interrogation are inadmissible in court. 





Orders have gone out to all detectives at ee and in the 
precincts to arrange prompt arraignments of criminal suspects. Despite 
their protests that the Mallory decision unduly restricts and hampers 
their investigations, the detectives are obeying the law. | 


New Procedures Described 
Inspector Aubrey A. Tolson, assistant chief of detectives, yesterday 
described the difference in police procedures created by the Mallory decision. 


Prior to the ruling, Tolson said, police arrested a man in a holdup, 
for example, and held him for questioning about other similar holdups. There 
might be two or three lineups and the suspect probably would be arraigned 
the following day. | 

Now, Tolson said, if police have good "probable cause!" to arrest a man 
for a holdup, he is arraigned immediately. But the investigation continues, 
even after arraignment, and police seek to determine whether the suspect is 
also the culprit in other holdups. : 


Within the last two weeks, Tolson related, three major cases have 
illustrated present police methods. | 


Rape Cases Cited 


He cited the case of Lawrence A. Bubanks, 24, listed at 1011 Quebec Pl., 
N.W., accused of raping a 30 year old Government worker. Inmediately fol- 
lowing his arrest, Tolson said, Eubanks was identified by the alleged 
victin. 


Police questioned the suspect for another hour and he denied the offense. 
Then they telephoned United States Commissioner James F. Splain at 8 p.m. 
at his home. After telling Splain that they did not intend to interrogate 
Eubanks further, police were advised by the Commissioner to arraign the 
suspect the next morning. 


If police had continued to question Eubanks, any srateneite he would 
have made would not have -been admissible in court under the Mallory ruling. 





In another case, Tolson said, Robert Lee Williams, 42, listed at 239 
Division ave., ne., was arrested on a charge of raping a al_ year-old mother 
of two. He was immediately identified by the alleged victin. 


But police felt Williams might be a suspect in an unsolved murder case 
and wanted to question him in that regard. Williams was arraigned on the 
rape charge before Municipal Court Judge Andrew J. Howard, Jr. within two 
hours after the arrest. 


Lose Custody of Suspect 


Following arraignment, police normally lose custody of the suspect, 
who becomes a charge of the United States Marshal's office. In the 
Williams case, Judge Howard permitted the suspect.to be returned to police 
headquarterse=in the custody of a deputy marshal-~for questioning about 
the murder. He was eliminated as a murder suspect after questioning. 


The third case cited by Tolson was that of Navy Airman Thomas D. Hutzel, 
20, of the Anacostia Naval Air Station. Hutzel was arrested at the scene 
of the stabbing death of Bernard W. Borelli, 34, at the Hotel Edison, 1114 
13th St. nw. 


Tolson said Hutzel made an oral confession at the scene. It was 
2 a.m. and police took Hutzel to headquarters where he made a written 
statement. Police did not arraign him immediately because they felt 
the oral admission would stand up in court. The written statement was 
taken as a matter of course, Tolson said. 


Tolson cautioned that police were very fortunate in these cases, 
that there might be cases where victims will be unable to make immediate 
identifications. It is then that the Mallory ruling will be more 
severely tested, he said. 


"We'll have to do the best we can under the circumstances of each 
case," Tolson asserted. 
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No. 14,058 
QUESTIONS PRESENTED 


Appellant was arrested at 11 p.m. and taken to police 
headquarters. Enroute there he explained how he received 
certain fresh scratches on his face. Once there, interroga- 
tion ceased when appellant requested an attorney. Ar- 
raignment followed several days later. In the opinion of 
appellee, the following questions are presented: 


1. Does not appellant’s failure to object to the testimony 
by the police officers concerning his explanation of the 
scratches bar him from raising this point on appeal? 


2. Is not the testimony otherwise admissible? 
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COUNTERSTATEMENT OF THE CASE 


This is a rape case in which the intercourse is conceded. 
The death penalty is not involved. Officer Gilliam, respond- 
ing to a call, found Catherine Hammond at 3202 Park Place, 
N.W., her face ‘‘bruised and swollen’? (J.A. 15). Miss 
Hammond, age 20 at the time, and a high school graduate 
living with her mother, left her home on the night in ques- 
tion at about 6:30 to go to a party at 3202 Park Place with 
a friend. Enroute, and between Kenilworth Avenue and 
Hays Street, appellant stopped her and asked her where 
she was going. She thought that she knew him. She 
got into appellant’s automobile when he told her he would 
take her to her friend’s house to prove that the car was 
faster than the bus. 

Appellant did not turn left on Michigan Avenue, he 
proceeded straight and went past the second gate in 
Soldiers Home and turned in there and parked. He grabbed 
Miss Hammond, held her left arm so that she could not get 
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out of the car. She began fighting, scratching, and holler- 
ing. He forced her into the back seat, struck her ‘“‘hard’’ 
three or four times, insisted that she cooperate or he would 
commit an indignity upon her body. Afterward, complet- 
ing his act of intercourse, he ordered her to get out of 
the car and relieve herself, and he did the same thing 
(R. 65-83). 

He took her to her friend’s house after asking her for 
her name, address and phone number so that he could call 
her the next day to see how she was feeling. He said 
that he was sorry that he had done it. She gave him her 
correct address, but not her correct name or phone number. 
When she got out of the car, she obtained the tag number. 

The friend insisted that they phone the police, which the 
friend did. Miss Hammond was interviewed, taken to the 
scene of the offense, then to the Women’s Bureau and then 
to Headquarters. She was then taken to D. C. General 
Hospital and examined. (R. 83-88.) The cross-examination 
was extensive (R. 88-130, 142-148). 

Miss Hammond’s mother explained that her daughter 
left the house neatly dressed and without marks or bruises. 
She next saw the girl at the hospital where ‘‘I hardly 
recognized her. She was beaten all up, with two swollen, 
big eyes, and a lip; and I just hardly recognized her.’’. 
(R. 150-153).? 

The friend, Elizabeth Dickinson, stated that Miss Ham- 
mond appeared at her door later than expected. Her face 
and eyes were swollen, her lips were burst. There was 
blood on her face and she was crying. (R. 173-176.) 
Cleve Marsh also testified as to the condition of Miss 
Hammond (R. 197-200B). 

Doctor Genoa Rigsby verified Miss Hammond’s physical 
beating and stated that, as a result of her examination, 
there was evidence that she might have been raped (R. 
221). Small lacerations were discovered in the hymenal 
ring (R. 219) and among other things, sperm was found in 
the private parts (R. 221). 


1 See also the testimony of John Bates (R. 163-171). 
2See also the testimony of Lizzie Coleman (R. 160-162). 
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Officer Burt Hall found a ‘‘small clot of blood, which was 
mixed with spittle, and which was frozen.’’ (R. 200-I), 
at the place indicated by Miss Hammond. A check of the 
tag number of the car revealed it belonged to the wife of 
appellant. Arrangements were made to apprehend ap- 
pellant. 

Appellant was in bed and the officer noted a ‘‘fresh 
scratch mark’’ on his face, extending down from the lip 
and up to the right eyebrow. Appellant first said that he 
had been to a party all evening (J.A.18). Enroute to head- 
quarters, appellant explained the scratch marks on his 
face by detailing that he was in the vicinity of Kenilworth 
Avenue when he observed a young girl sitting on the curb 
in a drunken condition with her face battered. He felt 
sorry for her and stopped the car and asked if he could 
assist her. He agreed to take her to the 3200 block of Park 
Place, N.W. The girl, who fell asleep immediately upon 
entering the car, suddenly awoke and came at him like a 
tiger, scratching his face. As a result, he struck her a 
couple of times and took her directly to Park Place and 
put her out of the car. He denied molesting her and did 
not state that he knew her previously. (J.A. 18-19.) 
Appellant was belligerent at the time of the arrest and at 
headquarters. No further questioning was made that 
evening. (J.A. 20.) 

Officer Sylvan Yuter also testified in this regard (J.A. 
21-24). He also stated that appellant refused to talk 
anymore at headquarters and that he requested an attorney 
(R. 244). 

Appellant testified in his own behalf. He said that he 
had known Miss Hammond for about nine months (R. 256).* 
He stated that he had picked her up on a previous occasion 
(R. 258-259), and gave her his phone number (R. 260). 
She called him sometime in July and he picked her up 





3He claimed he met her at a party to which he went with a co-worker, 
Manual Davis (R. 257). Mr. Davis later testified that he went to a party 
with appellant and that appellant took a young lady with him when he left 
the party (R. 429), however, Mr. Davis did not know who the girl was, could 
not recall her name, did not know of ‘‘Catherine Hammond’’, and did not 
recognize Miss Hammond in the courtroom (R. 429, 435-438). 
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and drove near a golf course and talked (R. 261-262). 
This type of thing happened several times. Appellant 
explained that Miss Hammond had been seeing her physi- 
cian who had informed her ‘‘that probably she needs to see 
a man’’ for her headaches (R. 262). The meeting on the 
night in question was previously arranged by a phone call 
from Miss Hammond (R. 264). He picked her up and 
drove to Soldiers Home, about two and a half blocks from 
3202 Park Place, where Miss Hammond was going later 
(R. 269-270). He parked and, after removing their over- 
coats, the couple engaged in intercourse—without argument 
(R. 270).4 Appellant then drove her to the address stated 
and parked. There, he told her that ‘‘he was contemplating 
an extra journey to my domicile to take up my repast’’, 
which angered her and she slapped him (R. 271). He meant 
that he was going home to eat and she told him that he 
could not do that to her and that she was going with him. 
When she refused to get out of the car, he told her that 
it would best if they did not see each other again, where- 
upon she slapped him again. He pushed her against the 
door but could not reach the handle. Then he got out by 
his side and went around the car. She climbed into the 
back seat and when he attempted to pull her out, she 
kicked him in the groin. He fell to the floor of the auto- 
mobile and, on arousing himself, hit her four or five times. 
She started screaming and he held his hand over her 
mouth. When she quieted down, he went into the front 
seat. She joined him and sat there crying. (R. 272). 
He drove her to a Sunoco station where he washed some 
blood from his pants and took the lipstick from his lips. 
She then wiped her face with his wet handkerchief. (R. 
273.) She thought that her friends could help her, so he 
took her back to 3202 Park Place. She alighted from the 
car and slammed the door saying, ‘‘I will fix you’’ (R. 274). 
Believing that she meant to call his wife, appellant rushed 
home as fast as he could. He felt sick from the kick in 





4 Appellant explained that this was the first time they had ever completed 


intercourse, all prior attempts being unsuccessful because of Miss Hammond’s 
inexperience (R. 381). 
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the groin so did not eat anything. Rather, he drank some 
wine, washed up*® and went to bed (R. 274). His wife 
was home so he deliberately hid the scratches on his face 
from her (J.A. 25). He put the phone by the bed in order 
to answer it first if Miss Hammond called. When it did 
not ring, he went to sleep. (J.A. 25.) 

He was arrested later. He told the officers that the girl 
was beaten up when he met her (J.A. 25), explaining that 
he had hoped to see her and talk to her before she made 
a formal charge and that he did not want his wife to know 
(J.A. 26). Appellant stated that his memory is ‘‘very 
clear’’ as to what happened on November 24, 1956 (R. 328). 
On cross-examination, he detailed his description of the 
events surrounding the offense in question (R. 368-371, 
374-416, J.A. 27-30), and explained that everything he 
told the authorities were lies (J.A. 26-27), with the excep- 
tion of the fact that she wanted to go to 3202 Park Place 
(J.A. 27).© He explained that he lied because he did not 
want to get involved because of his wife, the mother, and 
his police record (R. 416-417). In rebuttal, Officer Yuter 
stated that appellant did not tell him, at the time of the 
arrest, that he had been with a woman named Catherine 
Hammond and that he had had sexual intercourse with her 
(R. 445-446). Officer Hall stated that appellant, at the 
time of the arrest, did not name the woman concerned and 
denied having any sexual intercourse (R. 455). 

Miss Catherine Hammond stated that she had never seen 
appellant before the night in question. She never went to 
a party at 712 Kenilworth Terrace and never met appellant 
at such place. She denied calling appellant’s home prior 
to or on the day in question. She denied voluntary inter- 
course and all the other aspects of appellant’s testimony. 
(R. 445-451.) 

The issues were submitted to the jury under complete 
and proper instructions (R. 514-528), to which no objection 





5 Appellant stated that he washed his shorts to remove the blood and took 
a bath (R. 404). 


6 Appellant also claimed that he told the police that he had had intercourse 
with the girl (J.A. 30). 
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was taken (R. 528). The jury returned a verdict of guilty 
as charged and appellant was, thereafter, sentenced to serve 
a term of imprisonment of from eight to twenty-four years 
(J.A. 8). This appeal followed. 


STATUTES AND RULES INVOLVED 
District of Columbia Code (1951), § 22-2801, provides: 


Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words ‘‘with the death 
penalty,’’ in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of guilty 
shall be received and the punishment shall be imprison- 
ment as provided in this section. 


Rule 5, Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner. An officer 
Maxine an Arrest UNDER a Warrant Issuep Upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
United States. When a person arrested without a 
warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith. 


(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make 
a statement and that any statement made by him may 
be used against him. The commissioner shall allow the 
defendant reasonable time and opportunity to consult 
counsel and shall admit the defendant to bail as pro- 
vided in these rules. 


(ce) Preliminary Examination. The defendant shall 
not be called upon to plead. If the defendant waives 
preliminary examination, the commissioner shall forth- 
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with hold him to answer in the district court. If 
the defendant does not waive examination, the com- 
missioner shall hear the evidence within a reasonable 
time. The defendant may cross-examine witnesses 
against him and may introduce evidence in his own 
behalf. If from the evidence it appears to the com- 
missioner that there is probable cause to believe that 
an offense has been committed and that the defendant 
has committed it, the commissioner shall forthwith 
hold him to answer in the district court; otherwise the 
commissioner shall discharge him. The commissioner 
shall admit the defendant to bail as provided in these 
rules. After concluding the proceeding the commis- 
sioner shall transmit forthwith to the clerk of the 
district court all papers in the proceeding and any bail 
taken by him. 


SUMMARY OF ARGUMENT 


After his arrest on an accusation of rape, appellant gave 
an explanation to the officers while enroute to headquarters 
as to how he obtained certain fresh scratches on his face. 
He related that a drunken, beat-up girl whom he befriended 
had attacked him. On the witness stand, appellant admitted 
that his account to the officers was a deliberate falsehood. 
He now contends that the trial court should not have 
admitted the testimony of the officers, 

Having failed to object to the testimony, appellant is 
foreclosed from raising this point on appeal. Lawson v. 
United States, —— U.S. App. D.C. —— (No. 13697, decided 
October 3, 1957). In any event, the testimony of the officers 
is not barred by McNabb, Mallory or Watson. Further- 
more, the evidence against appellant—the testimony of the 
officers aside—overwhelmingly supports the verdict. 


ARGUMENT 
The Statements to the Police Officers Were Properly Admitted. 


In this case two police officers testified as to the facts 
surrounding the arrest of appellant. Included in such 
testimony are the accounts of how appellant, enroute to 
headquarters after arrest, explained the fresh scratches 
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on his face. Appellant now contends that the trial court 
should have excluded such testimony and that the failure 
to do so constitutes reversible error. He relies on F.R. 
Crim. P. 5(a), McNabb v. United States, 318 U.S. 332, 
Mallory v. United States, 354 U.S. 449, 1 L. Ed. 2nd 1479 
(1957) ; and Watson v. United States, 98 U.S. App. D.C. 221, 
234 F. 2d 42 (1957).7. A study of the record, particularly 
in the light of the cases relied upon, reveals no error. 


1. Appellant is foreclosed from raising this point on 
appeal, In a recent case, Lawson v. United States, —— 
U.S. App. D.C. —— (No. 13697, decided October 3, 1957), 
this Court stated: 


. appellant urges error in the admission of certain 
nee made to police officials after his arrest in 
the early morning hours and before he was taken 
before a committing magistrate. He relies upon 
Mallory v. United States, 354 U.S. 449. But no trial 
objection was made to the evidence, so that we are not 
required to decide the question of its admissibility, 
and the evidence is of a character and appears in a 
context which does not lead us to do so in our discre- 
tion. (Footnotes omitted.) 


This ruling has direct applicability here. Appellant 
failed to object to the testimony concerning his statements 
to the police officers and cannot now do so for the first 
time on appeal. Furthermore, as in Lawson (n. 1), ‘‘It 
might well be that objection was not made because the 
whole of what was said was thought to be helpful to the 
defendant.”’ 

Recalling the counterstatement, it will be observed that 
appellant testified that what he did tell the officers was 
untrue. He explained that he sought to protect his wife, 
the mother and himself and that, in attempting to do so, 
he fabricated a story to the officers when asked about the 





7 Appellant also maintains that it would be improper to use these statements 
for impeachment purposes (Br. p. 15, n. 4). However, such was not the 
theory for introducing these statements. See II Wigmore on Evidence, § 293; 
IV Wigmore on Evidence, §§ 1048, 1144; VI Wigmore on Evidence, $ 1732. 
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scratches on his face. No evidence was introduced which 
would infer force or inducement by the officers. Indeed, 
there is no claim of force or inducement. And, as seen, 
there was no further questioning at headquarters or prior 
to the preliminary hearing. The record indicates that the 
preliminary hearing was continued from November 26th to 
November 30th. Thus appellant was at the jail, bond 
being denied, and not in the custody of the police. The 
Government—having been denied the opportunity to bring 
out the true facts and circumstances below—should not be 
punished for its failure to do so. In any event there is 
no reason for this Court to reverse this case in its 
discretion. 

It seems quite clear that there was no violation of Rule 
5(a) and the statements were clearly admissible as com- 
petent evidence at appellant’s trial. Rule 5(a) is a legis- 
lative enactment that contemplates a procedure requiring 
law enforcement officers to bring an accused before a com- 
mitting magistrate. It is written in general terms and 
states that the accused shall be brought before the com- 
missioner, or other persons empowered to commit persons 
charged with offenses, with the minimum of delay. In the 
recent case of Mallory v. United States, 354 U.S. 449, the 
Supreme Court’s latest expression of policy regarding Rule 
5(a), the Court made it quite clear that the language of 
the rule does not require immediate preliminary hearing. 
Nor does it preclude questioning by the police officers. In 
explicit language the Court stated in its opinion: 


‘‘The duty enjoined upon arresting officers to ar- 
raign ‘without unnecessary delay’ indicates that the 
command does not call for mechanical or automatic 
obedience. Circumstances may justify a brief delay 
between arrest and arraignment, as for instance, where 
the story volunteered by the accused is susceptible of 
quick verification through third parties. But the delay 
must not be of a nature to give opportunity for extrac- 
tion of a confession.”’ 


The arrest herein took place at about 11 p.m. on Novem- 
ber 24, 1956. The preliminary hearing was held on No- 
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vember 30th, 1956 (R. 532). The law is clear that is 
for appellant to prove that this delay was unnecessary. 
United States v. Walker, 176 F. 2d 564, 567 (2nd Cir. 1949) ; 
Patterson v. United States, 183 F. 2d 687 (5th Cir. 1950). 
Here, appellant did not contend below that the delay was 
the cause of his statements nor did he show any causative 
there was any delay, that it was unnecessary or that the 
delay was the cause of his statements. It is manifest, 
therefore, that appellant has failed to sustain his burden 
of proof. 

A review of the facts in the instant case in the light of 
Mallory makes it rather apparent that the rights of the 
accused under Rule 5(a) were not violated. Clearly, the 
delay in the accused’s arraignment was not intended so 
as to obtain time to elicit a confession from him.’ If 
anything the record reveals that the action taken by the 
officers was commendable. The record does not suggest in 
the least way that appellant was subjected to lengthy or 


8 Appellant conjectures (Br. p. 13), that the Government will concede this 
to be unnecessary delay. This we will not do. In the first place, there is a 
presumption of regularity prevailing here. Appellant sought an attorney 
while at headquarters. The complaint was filed on November 26th (J.A. 1), 
and, on the reverse side is indicated ‘‘ Atty Jones’’ (J.A. 2). The hearing 
was continued from November 26th to November 30th (R. 532). It may also 
be assumed that the continuance was at the request of defense counsel. It 
must be assumed that the proceedings conformed to legal requirements. 

Secondly, we advance no concessions or explanations because appellant by 
his trial tactics deprived us of the opportunity to explore these aspects of 
the case. 


®See Mitchell v. United States, 322 U.S. 65 (1944), which appellant at- 
tempts to distinguish (Br. pp. 18-19). There the defendant confessed shortly 
after being arrested. Tllegal detention followed. With respect to his dis- 
closures, the Court said: ‘‘But in any event, the illegality of Mitchell’s 
detention does not retroactively change the circumstances under which he 
made the disclosures. These, we have seen, were not elicited through illegal- 
ity. Their admission, therefore, would not be use by the Government of 
the fruits of wrongdoing by its officers. Being relevant, they could be ex- 
eluded only as a punitive measure against unrelated wrongdoing by the police. 
Our duty in shaping rules of evidence relates to the propriety of admitting 
evidence. This power is not to be used as an indirect mode of disciplining 
misconduct.’’ (322 U.S. at 70-71.) 

These principles, we submit, have not been overturned by Mallory. And if 
they apply to outright confessions, how much more so to the exculpating state- 
ments here in issue. 
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oppressive interrogation. Nor is there anything to infer 
that the procedures used involved any physical force or 
psychological coercion. As stated in the record, appellant 
did not make any statements other than those given en- 
route to headquarters and all further questioning was 
deferred because appellant told the authorities that he 
wanted an attorney. Under these circumstances, it seems 
reasonable to conclude that there was no unnecessary delay 
in the arraignment of appellant and certainly none giving 
the ‘‘opportunity for extraction of a confession.’’ 

For all practical purposes appellant was taken from 
his home to a committing magistrate. The record discloses 
no admissions or confessions and no statements implying 
guilt. The record further discloses that brief questioning 
of appellant at headquarters was curtailed when he re- 
quested an attorney. Thus the individual rights of appel- 
lant were safeguarded under Mallory and, we submit, the 
protection of these rights ‘‘without hampering effective and 
intelligent law enforcement’’ does not prohibit the question- 
ing of an accused enroute to arraignment. ‘Plain common 
sense’ would permit it.” 

It should be noted that appellant continually refers to 
his statements as ‘‘incriminating statements’’. We do not 
read the record that way. As appears, appellant was asked 
by the officers about the scratches on his face. He answered 
by detailing a story of a drunken, beat-up girl upon whom 
he took pity and who, in turn, rewarded his kindness by a 
physical attack. It is this account that is in question here. 
We fail to see how this can be counted as an admission or 
a confession within Mallory, Watson and the others. 

These cases hold, we submit, that untrustworthy evidence 
shall not be used in evidence. And McNabb judicially 
creates a federal rule of evidence to the effect that involun- 





10 Haines v. United States, 188 F. 2d 546 at 554 (9th Cir. 1951), cert. 
denied, 342 U.S. 888. 


11 See United States v. Carignan, 342 U.S. 36, 39 (1951), wherein the Court 
stated: ‘‘So long as no coercive methods by threats or inducements to con- 
fess are employed, constitutional requirements do not forbid police examina- 
tion in private of those in lawful custody or the use of evidence of information 
voluntarily given.’’ 
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tary confessions are untrustworthy. Plainly then McNabb 
and the other cases relied upon have no application in the 
instant case because appellant, on the stand, admitted that 
his story to the officers was false—thereby giving the direct 
inference that their testimony was accurate and trust- 
worthy. The present contentions, therefore, are without 
substance in law or fact. See, in general, Wheeler v. 
United States, 82 U.S. App. D.C. 363, 368, 165 F. 2d 225 
(1947), cert. denied, 333 U.S. 829. 

2. Proof is overwhelming. The conviction in this case 
does not rest solely on the statements made enroute to 
headquarters; the verdict is supported even if these state- 
ments are totally disregarded. Miss Hammond gave an 
unshaken account of the crime perpetrated upon her body. 
As is required in rape cases, corroboration was presented 
through the testimony of the mother, the friends and an 
impartial doctor.’* Frozen and bloody spittle was found 
at the scene. In turn, appellant admitted seeing the girl 
and admitted intercourse. He asked the jury to believe 
his story that she consented for medicinal reasons. It is 
now apparent that the veniremen rejected his account of 
the events and decided that he must be punished for his 
vicious attack. There is no reason to reverse their judg- 
ment. See: Stein v. New York, 346 U.S. 69, 73 (1953), 
Tyler v. United States, 90 U.S. App. D.C. 2, 8-9, 193 F. 2d 
24 (1951), cert. denied, 343 U.S. 908; Schowers v. United 
States, 94 US. App. D.C. 374, 377, 215 F. 2d 764, 765 
(1954); Haines v. United States, supra.; and Burns v. 
District of Columbia, 34 A. 2d 714 (D.C. Mun. App. 1943). 


12 Credibility, as appellant notes (Br. p. 14, n. 3), is the sole issue in this 
case. We do not join appellant in his speculation that the jury had a difficult 
time in determining this issue. For all we know, the panel could have used 
more than nine hours in deliberating the death penalty question. 
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CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ouiver GascH, 
United States Attorney. 


THomas FLANNERY, 
Lewis CaRROLL, 
Assistant United States 
Attorneys. 
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The Government, in response to appellant's contention that 
the statements made by the defendant to the police after his arrest 
and before commitment or arraignment were improperly admitted into 
evidence, made the following points in its brief. 

l. The appellant is foreclosed from raising this point on 
appeal since its counsel below did not object to the admission of the 
statements; 

2. The statements were in any event admissible because not 
obtained in violation of Rule 5(a) of the Rules of Criminal Procedure; 
and 

3. Even if the statements should not have been admitted, 
the other evidence at the trial gives adequate support to the verdict 
of guilty. 

Each of these points will be taken up in turn. 


Ie The Government's Contention That The Appellant May Not Now Question 
The Admissibility of Defendant's Statements To The Police Officers. 


Before adverting to the Government's argument on this point, 
counsel believe it important to note that in this case, court-appointed 
counsel below made no objection to the admission of testimony, made no 
offer of proof, and requested no instructions to the jury with respect 
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to which they sbtacec2 caverse rulings from the trial judge. Hence, 


when defendant's request for leave to file an appeal in forma pauperis 
was allowed by this Court (after being rejected by the Court below), it 
was apparent that the question or questions which would be urged by 
counsel on this appeal had not been raised below. We think that under 
these circumstances the burden is on the Government to persuade this 
Court that it should not exercise the discretion given to it by Rule 
52(b) of the Federal Rules of Criminal Procedure to sonsiher on their 





merits the points made by appellant. Cf. Tatum v. United States, 190 
F(2a) 612, 614 (App. D.C. 1951) and cases therein cited. | 

The Government has not met this burden. It relies exclusively 
on Lawson v. United States (App. D.C. No. 13,697, decided October 3, 





1957), @ recent decision of this Court, where, as here, appellant, 
citing and relying on Mallory v. United States, 354 U.S. 9, 1 L.Ed. 
(2a) 1479 (1957), comtended that certain statements, the admission of 
which was not objected to at the trial, should not have been admitted 
and that it was reversible error to permit them to go in, In that 

case, this Court stated that "the evidence is of a character and appears 





in a context which does not lead us to do so [decide the question] in 
cour discretion." Aside from the fact that in both cases the application 
of the Nellory doctrine is in issue, the only similarity okanee Lawson 
and the instant case alleged by the Government is that, here, as there 
"it might well be that objection was not made because the whole of what 


was said was thought to be helpful to the defendant.” Insofar as this 
case is concerned, this is sheer speculation. It is inconceivable how 
defense counsel could have believed the statements to be helpful, unless 


uy 





While counsel below filed the usual motion for acquittal or new trial, 
this was based on the argument that the verdict was contrary to the 
weight of the evidence, that there was insufficient evidence of core 
roboration, and that there were erroneous charges to the jury and 
testimony improperly admitted (JA, 4-8), to which no objection was 
made during the course of the trial. | 


2 | 

e Gas, in the recent case of Carter v. United States, (App.D.C. 
No. 13,222, decided October 24,1957) this apparently raised 
the Mall point sua te, counsel for defendant overlooking it 
both Court below in this Court. 
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defendant intended to take the stand and insist on their truth. 
But in fet the defendant, on the stand, readily admitted their 
falsity. 

In Lawson the defendant did not take the stand as a witness. 
The testimony complained of was an alibi which defendant had told the 
police. Hence the only denial of the crime was the alibi--and it is 
understandable why the Court believed the defendant wanted the story 
in evidence because it might be helpful to him. No such assumption is 
possible here. 

The case below was tried before the Supreme Court's decision 
in Mallory was handed down. Prior to that decision, it was the view of 
@ majority of the judges of this Court that despite umnecessary delay 
in arraignment, inculpatory statements obtained during the period of 
the unnecessary delay were inadmissible only if produced by and the 
result of an illegal detention and hence constituted "fruits of wrong 
doing” by the police. Cf. Rettig v. United States, 99 U.S. App. D.C. 
295, 239 F(2d) 916 (1956). This interpretation of McNabb and Mallory 
was not changed by this Court until the second Watson opinion which 
occurred on August 19, 1957--long after the trial below. Accordingly, 
in the light of the apparent state of the law, counsel's failure to 
object to the admission of the statements should not be utilized to 
prejudice defendant's right to the full protection intended to be 
afforded by Rules 5(a) and 5(b) of the Rules of Criminal Procedure. 


The introduction of the statements to the police officers as a part 
of the Government's direct case may have been a factor in inducing 
the defendant to take the stand in order that they might be explained. 


h 

_ ae Government also argues (page g) that since, as the record indicates, 
the preliminary hearing was continued from November 26 to November 30 
and appellant was not during that period in the custody of the police, 
the Government, having been denied the opportunity to bring out the 
true facts and circumstances, should not be punished for its failure 
to do so. But it is not clear from the record that the 
hearing was in fact continued from November 26 to November 30. 
Certainly the record is bare of any evidence reflecting that this 
delay was occasioned by the defendant. It must be presumed to have 
been the responsibility of the Government since it was entirely 
within the Government's control. Further, there is no question here 
of punishing the Government; but rather, of protecting the rights of 
persons arrested by the police. 
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It. ‘The Government's Contention That Rule 5(a) Was Not Violated And 


That The Statements Were Properly Admitted. 


Despite the fact that the arrest occurred on Novenber 24 and 
defendant was not brought before a committing magistrate until November 
30, during all of which period defendant was in the custody of the 
authorities, the Government argues that the defendent hab failed to 
meet the burden of proving that the delay was unnecessary within the 
meaning of Rule 5(a). ‘The Government relies on what it calls @ pre- 
; sumption of regularity and urges that appellant has failed to rebut 
| this presumption. i 
It is clear that the mere fact that the defendant was held 
for six days following his arrest before being brought Heifore & come 
mitting magistrate is sufficient to rebut a presumption of regularity, 
if any exists, and to place the burden on the a to establish 
that the delay was, in the light of the facts, necessary or reasonable. 
The record is bare as to what the Government was doing in Perry's case 
between November 25 and November 30. Both the Supreme Court and this 
Court have held that delays of far less than six days oie unnecessary. 
(See Appellant's Main Brief, p. 12). It is true, as the Government 


argues, that in Mallory the Court stated that circumstances may justify 





a brief delay between arrest and arraignment, as, for instance y where 
the story volunteered by the accused is susceptible of quick verifi- 
cation through third parties. But here the delay was not only not 
brief; the Government has failed to set forth any circumstances justi- 
fying the delay or explaining its ene And the fact that the 





delay was not used to extract a confession, emphasized by the Government, 
qt is irrelevant in determining whether it was necessary. ‘It is the fact 
| of the delay, affording an opportunity of prolonged interrogation of 
persons not properly advised of their rights, which Rule 5(a) was 
designed to eliminate. 


"Reasonableness of the delay will probably depend pee the time re- 
quired to carry the suspect to the Commissioner, and not on the time 
desired to keep him away from the Commissioner" [from A Memorandum on 
the Detention of Arrested Persons in a Statement by the Committee on 
the Bill of Rights of ABA on H.R. 3696 (1947, 30)] (from Judge Frank's 
dissent in U.S. v. Leviton, 193 F(2d) 848 (C.A, 2, 1951). In the 
recent Carter case the delay was from 1:45 A.M. to 5 P.M. of the same 
day. Nevertheless, this Court found a violation of the Mall Mallory rule. 
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The Government views (Br. p. 11) this case as practically the 
same as if the defendant had been taken from his home to the committing 
magistrate and questioned en route, since the delay thereafter had no 
effect on the answers by the defendant to the questioning of the police 
and there was no improper police conduct during the delay period. But 
the mere fact that the delay was not used to induce a confession or an 
incriminating statement is not sufficient to render it admissible if, 
in fact, an umnecessary delay has occurred (Appellant's Brief, p. 15). 
And, under those circumstances, the period of illegal detention starts 
from the moment of the arrest (Appellant's Brief, pp. 17-20). 

Finally the Government asserts that the Mallory doctrine is 
not applicable because the statements here involved were not incriminating. 
It appears to arrive at this conclusion on two grounds; first, because 
the statements were not admissions or confessions and second, because 
the defendant admitted their falsity when he took the witness stand 
and consequently the trustworthiness of the police officers who testi- 
fied thereto was not in question. 

The Govermment states no reason why the Mallory doctrine should 
be limited in its application to admissions or confessions and cites no 
authority in support of such a position. We have shown in ow main 
orief (pp. 13-15) that the rule is applicable to all incriminating 
statements whether oral or written. The recent Carter case involved 
exculpatory statements as well as a confession. The crucial question 
is whether the statements, taken as a whole, are prejudicial to the 
defendant, and not the form in which such statements are cast. Ue Se 
Ve Haupt, 136 F(2a) 661, 666 (C.A. 7, 1943). 

The Government is not completely candid when it implies 
(Br. p. 11) that the statements of Perry were not offered to incriminate 
Perry, There are three possible theories upon which statements such as 
those of Perry could have been offered. The first is for impeachment 
purposes. This use is specifically denied by the Government (Footnote 
7, Pe 8) as indeed it mst since the statements were offered before 
Perry took the stand. The second theory is that the statements were 
offered as admissions. But admissions can be received in evidence only 
if they are offered for the truth of the matter asserted. Here the 
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Statements were offered for the very opposite purpose==to show their 
falsity rather than their truth. dhe third. Gisory te that tne state 
ments are affirmative evidence of guilt since the telling of a false 
story shows & consciousness of guilt. This theory is obviously the 
one upon which the Government must rely. én this theory the state- 





ments are most incriminating. The use of such statements obtained 
during a period of illegal detention mst be rejected--as they were 
by this Court in Carter. | : 

It is clear that the Government misconceives the basis of 
the Mallory doctrine. While there might have been some merit to the 
Coverment!s argument if the doctrine first emmetated in MoMabb hed 
been Limited to situations where psychological or other improper 
preomes vere plaed othe Safenaat sn Snag Bin to mae the 
statements offered jn evidence, such rationale evaporated when it was 
finaljy peld that under Rule (8), statements were improperly admitted 
if there was an unnegessary delay in arraignment regardless of whether 
the delay occasioned the issuance of the statements. Tt became clear 
then that the rule was not enacted to assure that untrustworthy evidence 
would not be adduced, but rather to protect accused persons from unlawful 





detention sof to acoure them of rights Geaned basic to /ibair yrobaction. 
See Mallory v. United States, Supra, 

Te an apparent Grou the covmmmentts betet ant tron the cases 
cited thet the Goverment is trying to convince itself that the rule 
of Mallory and Watson ad not really exist. All of the cases cited by 
the Government occurred before the Mallory rule and are clearly re- 





flections of the feelings of the courts which existed prior to Mallory 
that incriminating statements obtained during illegal detention could 
be ruled out only if the statements were obtained as 4 result of such 


illegal detention. This hypothesis is clearly expressed in the Govern- 


ment's brief (pp. 11-12), where it describes the McNabb rule as one 
which "judicially creates a federal rule of evidence to the effect that 
involuntary confessions are untrustworthy." Or again the Government 
complains (p. 10) thet appellant bas not shown "thet the delay vas ‘the 
cause of his statements." We believe it is now settled beyond perad- 
venture of doubt that the element of causation need not be present. 
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The only proof required is that the incriminating statements were 
obtained as the restilt of police questioning of & defendant which took 
place during illegal detention. The Government should reconcile itself 
to the law of the land and not indulge in delusions that the law is 
different from that which has been proclaimed by this Court and the 
Supreme Court. 
It. The Govermment's Contention That Even If The Statements Here At 
Issue Are Disregarded, The Proof Of Guilt Is Overwhelming And 
The Conviction Should Stand. 

The basis for this contention is that there is ample cor- 
roboration for the complaining witness’ story; corroboration by her 
mother, by her friends, by a doctor, and by the physical evidence of 
frozen spittle and blood at the scene of the alleged rape. But most, 
if not all, of this corroborative testimony goes to the fact of inter- 
course and the complainant's bruised condition. The defendant admitted 
both. The only significant conflict in the evidence as the case went 
to the jury related to whether or not the complaining witness, 

Catherine Hammond, had consented. On this, it was her testimony against 
that of defendant, and on this, their testimony was in direct conflict-- 
a fact conceded by the Government (Br. p. 12, footnote 12). It is 
impossible on the factsof this record to determine the effect on the 
jury of the testimony of the police officers that the defendant had 
lied to them immediately following the arrest. It certainly cannot 
be concluded beyond a reasonable doubt that the verdict would have 
been the same if that testimony were not in the —. The 
The cases cited by the Government (Brief, p. 12) are all distinguish- 
able. In Stein v. New York, 346 U.S. 156, 97 L.Ed. 1522 (1953), the 


Court held that no error was committed by the Court below in permitting 
the confession to go to the jury. In Tyler v. United States, 90 App. 


D.C. 2, 193 F(2@d) 24 (1951), cert. den. US. > Court held 
that no error was committed in permitting the confession to go to the 


jury. The Court pointed out that even without the confession there 
was sufficient evidence to convict the defendant. But this was merely 
to show that the confession was corroborated. In Schowers v. United 
States, 94 App.D.C. 374, 215 F(2a) 764 (1954), the question 

ssibility had not been raised below and the Court of Appeals ruled 
that in its discretion it would not pass upon the matter. In Haines 
Ve United States, 188 F(2d) 546 (C.A. 9, 1951), cert. den. 342 US. 
888, and in Burns v. District of Columbia, 34 A.(2d) 715 (D.C.Mun. 
App. 1943), the cases were @ jury--obviously an entirely 
different situation from this case where a jury was involved and 
credibility was the only issue, 
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defendant was entitled to have the jury consider his case without 





being influenced by the evidence of defendant's statements made 

during hie ditegal Setenticn-sevidencs which wed tantoperly beroze 

the jury. | 
Respectfully submitted, 


Pane OC. Fly, 


Leon R. KS 
1735 DeSales Street, N. WwW. 


Washingt, D. C. 


p> Mott. 
farry MW. Plotkin 


1002 Ring Building 
Washington 6, D. C. 


November 16, 1957 Counsel for Appellant 





CERTIFICATE OF SERVICE | 
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This is to certify that a copy of the foregoing Reply 
Brief for Appellant has been served, firsteclass mail, postage 
prepaid, this 16th dey of November, 1957, upon Oliver casch, Esq. 
United States Attorney, U. S..Court. House,.Washington,. De 











i. 
ry y 


% 


acre 


ee 
bd 


=: 





a 
toy Ch, 


~~ 









i eae i : SUP Se ey ee 
onl ii perl tla weil serial dah lit coe eee 





JOINT APPENDIX 





ns cetbhgnotabadabi i fatidne 





. 4, Va led n+ ark 6 | “ 
A ' 








No. 14,058 





-AARON PERRY, 


Vv. 


eager a ATROCITIES 





Suites States Court of Seneals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States ios 


7 


Por the of Appeals 
Of Columbia Circe 


OCT 29 1957 


> ae i} . 


UNITED STATES OF AMERICA, 


Appellee 


' Appellant, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


eee perry 

















COMPLAINT . . 
INDICTMENT . . 
VERDICT . . 


MOTION FOR JUDGMENT OF ACQUITTAL, AND/OR 


MOTION FOR NEW TRIAL 


JUDGMENT AND COMMITMENT 


e 


. 


e 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 


LEAVE TO PROCEED WITHOUT PREPAYMENT 


OF COSTS . . 
NOTICE OF APPEAL ° 
ORDER FILED JUNE 17, 1957 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
OPENING STATEMENT IN BEHALF OF 


THE UNITED STATES 


OPENING STATEMENT IN BEHALF OF 


THE DEFENDANT . 


WITNESSES: 

ROBERT L, GILLIAM 
DIRECT . 

CATHERINE HAMMOND 
DIRECT . 
CROSS ° 

BURT H. HALL 
DIRECT ° 

SYLVAN YUTER 
DIRECT . 

AARON PERRY 
DIRECT . 
CROSS . 


CLOSING ARGUMENT ON BEHALF OF 


THE GOVERNMENT 


VERDICT OF THE JURY 


e 


° 


. 








Record Appendix 
Page Page 


17 


21 


24 
26 


31 


33 








JOINT APPENDIX 


531 [Filed Dec. 4, 1956] 


IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DIVISION | 
Crim. 1292-56 
G. J. 1683-56 
COMPLAINT ! 
Affidavit No. . 288001 
Whereas Catherine Hammond hath upon oath before me Paul Mothershead, 
a Deputy Clerk of The Municipal Court for the District of Columbia, 
made complaint and declared that on the 24th day of November, A.D. 
1956, at the District aforesaid, one Aaron Perry did then and there 
feloniously assault one Catherine Hammond and he the said Aaron 
Perry, forcibly and against her will did carnally know and did abuse 
and ravish and rape her the said Catherine Hammond. : 
against the form of the statute in such case made and provided, and 
against the peace and government of the United States of America. 
Witness, The Honorable LEONARD P. WALSH, Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of 
said Court this 26th day of Nov., A.D. 1956. 


WALTER F. er 
Clerk, The Municipal Court, D. C. 


By /s/ Paul Mothershead 
Deputy Clerk 











[Filed Dec. 4, 1956] 
Precinct 
No. US 6739-'56 
UNITED STATES 
Vis 


AARON PERRY 


COMPLAINT 
Rape 
Cepi. /s/ Atty Jones 


WITNESSES 
Catherine Hammond 
706 Barnes St., N. E. 
Mrs. Carrie Hammond, same 
Dr. G. Robert Rigsby, D.C. Gen. Hosp. 
Det. Byrd H. Hall, D.B. 
Det. Sgt. William A. Elliott D.B. 
Det. Harvey T. Mattingly D.B. 
inside 


Nov. 30, 1956 
Hearing held Hearing waited 


Held to await the action of the Grand Jury 
Committed to Jail in default of recognizance in the sum of $ no bond, 
to appear in the United States District Court for the District of 
Columbia. 
Committed (initials illegible) (initials illegible) 
(initials illegible) 
Released on bond , 19 


Sure 


(nov. 26, 1956) | \\¢éurt. Nov. 30- No Bond - 
Conimi (initials illegipie (initials illegible) 
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[ Filed in Open Court Dec. 17, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled November 1, 1956, Sworn in on November 6, 1956 
The United States of America : Criminal No. 1292-'56 





v. : Grand Jury No. 1683-56 
Aaron Perry Rape | 
(22 D.C.C. 2801) 

The Grand Jury charges: 

On or about November 24, 1956, within the District of Columbia, 
Aaron Perry had carnal knowledge of a female named Catherine Hammond 
forcibly and against her will. | 

/s/ Oliver Gasch 


Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 


/s/ Paul May 
Foreman. 


[ Filed Mar. 21, 1957] 


On this 21st day of March, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon the said jury 
after hearing further of the evidence and instructions of the Court, 
alternate jurors Gerard Riordan and Robert K. Robb, are discharged 
from further consideration in this case. The jury retires to consider 
their verdict. 

The jury returns into Court and upon their oath say that the 
defendant is guilty as indicted. 
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The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 


By direction of 
RICHMOND B. KEECH 
esl Judge 
Criminal Court # 1 
ae HARRY M. HULL, Clerk 
United States Attorney 
By Thomas Flannery By /s/ Edmond F. McKeon, Jr. 


Assistant United States Attorney Deputy Cler 


Thomas O'Neal 
Official Reporter 


[Filed Mar. 26, 1957] 

MOTION FOR JUDGMENT OF ACQUITTAL, and/or 

"MOTION FOR NEW TRIAL 

The defendant Aaron Perry, by and through his attorneys, moves 
this Honorable Court to set aside the Jury's verdict of "guilty as 
charged", made herein on March 21, 1957, and enter a judgment of 
acquittal, or in the alternative, to grant defendant Aaron Perry a new 
trial for the following reasons: 

1. That the verdict was contrary to the law; contrary to the 
evidence; and contrary to the weight of the evidence: the evidence 


showed plainly that Catherine Hammond, complaining witness, voluntarily 


walked over to defendant's automobile about 6:30 P.M. on November 24, 
1956, which was parked in an unlighted section of Hayes Street, N. E., 
within the District of Columbia, specifically between Kenilworth 
Terrace and Kenilworth Avenue, as the results of a signal given to her 
(T 123-127-128); that she talked and/or had an argument with defendant 
on the driver's side of the automobile, then went around to the right 
side prior to her entering the automobile; (T 78), then she entered the 
automobile voluntarily; there being no threats, intimidation or abuse 

by defendant, but according to her testimony, she wanted him to prove 
to her that a trip by car was faster than by bus (T 97); that she stated 
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| 
that she first became aware that she did not know the defendant at 15th 
and Maryland Avenue, N. E., that she was sure that she didn't know 
defendant, (T 125-126); that after this, defendant and complaining 
witness turned right on Bladensburg Road, and went past Sears 
and Roebuck, and through the traffic lights above Sears and Roebuck; 
that she made no outcry, or attempted to get out of the car or call for 
help; the record shows that complaining witness then realized that they 
were on or at 4th and Michigan Avenue, N. E., that she and defendant 
went past a locked gate and continued to a second gate where they 
entered Soldier's Home grounds; where complaining witness pointed out 
to defendant that they had passed a "No through street" sign; that this 
was a cold night, both had on overcoats; that they got into the rear 
seat of the car, where complaining witness claimed that defendant 
took off her panties (T 114); that after the sexual act in which she 
claimed she participated and cooperated, (T 82-83) both got out of the 
car and the defendant urinated; complaining witness and defendant then 
got back into the car, and defendant drove to the destination on Park 
Place, 3202, where they talked for several minutes, then complaining 
witness went into the house, after having, as she claimed, given her 
correct address and a false name and telephone number to defendant; 
that upon entering the house on Park Road, she was met at the door by 
Elizabeth Dickerson, who asked her "how she was feeling”, that she re- 
plied - "Oh well, I guess I'll do" (T 175); that she made no complaint 
about having been raped, but said that she had been out with and had a 
fight with some guy who beat her up; that she did not want Elizabeth 
Dickerson to call the Police (T 85); that the initial conduct of the com- 
plaining witness on arriving at 3202 Park Place showed, not only, that 
she did not complain of rape, but she did not even complain of an 
assault until Elizabeth Dickerson talked her into it (T 85), certainly 
there was no evidence she was excited, hysterical, nervous or 
emotionally disturbed. | 
That the Police failed to produce evidence in corroboration of 
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The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
By direction of 


RICHMOND B. KEECH 
es Juage 
Criminal Court # 1 


aaiisiaks HARRY M. HULL, Clerk 
United States Attorney 
By Thomas Flannery By /s/ Edmond F. McKeon, Jr. 


Assistant United States Attorney Deputy Cler 


Thomas O'Neal 
Official Reporter 


541 [Filed Mar. 26, 1957] 
MOTION FOR JUDGMENT OF ACQUITTAL, and/or 
MOTION FOR NEW TRIAL 

The defendant Aaron Perry, by and through his attorneys, moves 
this Honorable Court to set aside the Jury's verdict of "guilty as 
charged", made herein on March 21, 1957, and enter a judgment of 
acquittal, or in the alternative, to grant defendant Aaron Perry a new 
trial for the following reasons: 

1. That the verdict was contrary to the law; contrary to the 
evidence; and contrary to the weight of the evidence: the evidence 
showed plainly that Catherine Hammond, complaining witness, voluntarily 
walked over to defendant's automobile about 6:30 P.M. on November 24, 
1956, which was parked in an unlighted section of Hayes Street, N. E., 
within the District of Columbia, specifically between Kenilworth 
Terrace and Kenilworth Avenue, as the results of a signal given to her 
(T 123-127-128); that she talked and/or had an argument with defendant 
on the driver's side of the automobile, then went around to the right 
side prior to her entering the automobile; (T 78), then she entered the 
automobile voluntarily; there being no threats, intimidation or abuse 
by defendant, but according to her testimony, she wanted him to prove 
to her that a trip by car was faster than by bus (T 97); that she stated 
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that she first became aware that she did not know the defendant at 15th 
and Maryland Avenue, N. E., that she was sure that she didn't know 
defendant, (T 125-126); that after this, defendant and complaining 
witness turned right on Bladensburg Road, and went past Sears 
and Roebuck, and through the traffic lights above Sears and Roebuck; 
that she made no outcry, or attempted to get out of the car or call for 
help; the record shows that complaining witness then realized that they 
were on or at 4th and Michigan Avenue, N. E., that she and defendant 
went past a locked gate and continued to a second gate where they 
entered Soldier's Home grounds; where complaining witness pointed out 
to defendant that they had passed a "No through street" sign; ‘that this 
was a cold night, both had on overcoats; that they got into the rear 
seat of the car, where complaining witness claimed that defendant 
took off her panties (T 114); that after the sexual act in which she 
claimed she participated and cooperated, (T 82-83) both got out of the 
car and the defendant urinated; complaining witness and defendant then 
got back into the car, and defendant drove to the destination on Park 
Place, 3202, where they talked for several minutes, then complaining 
witness went into the house, after having, as she claimed, given her 
correct address and a false name and telephone number to defendant; 
that upon entering the house on Park Road, she was met at the door by 
Elizabeth Dickerson, who asked her "how she was feeling", that she re- 
plied - "Oh well, I guess I'll do" (T 175); that she made no complaint 
about having been raped, but said that she had been out with and had a 
fight with some guy who beat her up; that she did not want Elizabeth 
Dickerson to call the Police (T 85); that the initial conduct of the com- 
plaining witness on arriving at 3202 Park Place showed, not only, that 
she did not complain of rape, but she did not even complain of an 
assault until Elizabeth Dickerson talked her into it (T 85), certainly 
there was no evidence she was excited, hysterical, nervous or 
emotionally disturbed. 
That the Police failed to produce evidence in corroboration of 
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rape, as to the complaining witness' clothing, condition of the rear 
seat of car, whether or not there was blood on rear seat, or the con- 
dition of the interior, although complaining witness had told them that 
the act took place in the rear seat of the car and that defendant had 
struck her several times there; their failure to make the smear test 
or so called benzedrine test, and their reason given was defendant's 
defiance and belligerence; that they failed to produce any pictures of 
the facial condition of the complaining witness. 

That the examination by Dr. Rigsby failed also to establish rape 
of the complaining witness, but only a mere possibility that she might 
have been raped; that he found no bloodstained clothing, but that the 
clothing was soiled but not torn; his impression having been "There is 
physical evidence that this girl might have been assaulted .... Possible 
rape."" (T 224). 

"Corroboration is required in rape cases." 
- Walker v. U.S., 96 App. D. C. 148-151 et seq. 

2. That the Court erred in giving the instructions on "Simple" 
Assault; it is admitted that defense counsel agreed to a charge of 
assault but the use of the word "Simple", in view of the testimony of 
the condition of complainant's face served to OVER SIMPLIFY the 
assault charge, thus rendering it impossible for the Jury to consider 
it in its deliberation; Chapter 5, Title 22, D. C. Code, makes no 
mention of any such crime as "Simple" Assault; the Court, did however, 
read the definition of Assault as set out in the D. C. Code. 

3. That the Court erred when it refused to direct a verdict of 
acquittal at the end of the defendant's case, on ground of mental defect 

or mental illness, or both, in view of the mental background of 
the defendant, his prior diagnosis, commitment and treatment at St. 
Elizabeth's Hospital; that the Jury's speculation on this was prejudicial 
to defendant, and he should be granted a new trial. 

4. That the Court erred in its admission of prejudicial testimony 
of Carrie Hammond, mother of complainant, that "some few years ago 
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I was chased by a man at the Maternity Clinic" (T 452, 453), thus causing 
the complainant on rebuttal testimony to state that she did not use the 
bus stop in front of the Maternity Clinic due to the fact that it was not 
safe, (T 447), when previously she had emphatically stated on cross- 
examination that no such bush stop existed; defendant was prejudiced 
thereby to such an extent that a new trial should be granted. | 
5. That the Court erred in permitting the testimony of Detectives 
B. H. Hall and Sylvan Yuter that they found "spittal with blood in it, 
and that it was frozen (T 200-I, 207 and 208) to be the basis of a con- 
clusion that the spot of the find to be that of the situs of the alleged 
crime to be introduced into evidence; said spittal with blood was not 
examined pathologically, nor connected in anywise to the defendant or 





the complaining witness and that the conclusion was based entirely on 
hearsay, and as such, said testimony was highly prejudicial to the de- 
fendant. Here the evidence does not exclude several reasonable pos- 
Sibilities: (1) that it may have been there several days, (2) that any 
person or workman could have expectorated on the spot. It was a mere 
observation and that the admittance of such evidence created the inference 
that it came from the complaining witness as the result of an assault by 
the defendant. | 
It was therefore circumstantial evidence and subjected to the 
ruling in CANTRELL v UNITED STATES, 158 F 2d 517, "THAT 
THE EVIDENCE MUST EXCLUDE EVERY OTHER REASONABLE 
HYPOTHESIS SAVE THAT OF THE GUILT OF THE DEFENDANT. 
"The guilt of the defendant is not to be inferred merely 
from facts consistent with this guilt, but they must be 
INCONSISTENT WITH HIS INNOCENCE." | 
State v. Harvey, 44S. E. 2d 472 
Lockhart v. State 45 S. E. 2d 698 
State v. Ward 30 N. W. 2d 349 
Cantrell v. U.S. 158 F 2d 517 
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"A showing of mere opportunity to commit crime is not 
sufficient to justify a verdict of guilty.” 
People v. Cooper 183 P 2d 67 
6. Upon other and further grounds to be urged at the oral 


hearing of this motion. 
/s/ W. Theophilis Jones 
enna. Avenue, N. 
Di 7-0068 
Washington, D. C. 


and 


/s/ James G. Tyson 
918 "F" Street, N. W. 
Me 8-1573 
Washington, D. C. 


Attorneys for defendant 


{ Filed April 16, 1957] 

JUDGMENT AND COMMITMENT 

On this 12th day of April, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, W. T. Jones 
and James Tyson, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Rape as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) years to twenty-four (24) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ R. B. Keech 
United States District Judge. 


« 





548 [ Filed April 23, 1957] 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
a PROCEED WITHOUT PREPAYMENT OF COSTS_ 


support of my application for leave to proceed in said cause without 
ing required to prepay fees or costs, state as follows: ! 
1. That Iam a citizen of the United States. 
13 2. That because of my poverty Iam unable to pay the costs of 
is suit or action. 
Ny 


AARON PERRY, being first duly sworn according to lew, depose 
ne and say that I am the defendant in the above-entitled cause, and, in 


3. That Iam unable to give security for the same. | 
WS. 4. That I believe Iam entitled to the redress I seek in said 
suit or action. | 
5. That the nature of my cause of action is briefly stated as 
. follows: To appeal the verdict and sentence of the Court dated, 
F April 12, 1957. | 
/s/ Aaron Perry 
[JURAT] | 
Let the defendant proceed on appeal without prepayment of costs. (And 
be furnished transcript of record of proceedings at the See of the 


Government. ) 





HARRY M. HULL, cen 


By /s/ Harold G. Dodd 

Deputy Clerk | 

549 [Filed June 17, 1957] | 
NOTICE OF APPEAL | 


Name and address of appellant Aaron Perry 
District of Columbia Jail 
Washington, D. C. | 


Name and address of appellant's attorney Harry M.! Plotkin and 
Leon R. Brooks 
Ring Building 
Washington, Ds 6x 





| 


1 
| 
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Offense Rape 
Concise statement of judgment or order, giving date, and any sentence 

April 12, 1957 

SENTENCED to imprisonment for a period of Eight (8) Years 

to Twenty-four (24) Years. KEECH, J. 

Judgment & Commitment filed April 16, 1957 
Name of institution where now confined, if not on bail 

District of Columbia Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


June 17, 1957 Aaron Perry Harry M. Plotkin and 
Date Appellant Leon R. Brooks 
| Attorney for Appellant 


550 [ Filed June 17, 1957] 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. Misc. 815 April Term, 1957 


Aaron Perry, District Court 


: Petitioner, Criminal No. 1292-56 


United States of America, 
Respondent. 


Before: Wilbur K. Miller, Washington and Danaher, 
Circuit Judges, in Chambers. 


ORDER 

Upon consideration of the petition for leave to prosecute an appeal in 
forma pauperis, of respondent's opposition, and of petitioner's reply, it is 

ORDERED by the Court that petitioner be, and he is hereby, allowed 
to proceed on appeal without prepayment of costs from the judgment of the 
District Court entered herein April 16, 1957. 

It is FURTHER ORDERED by the Court that the record on appeal 
Shall be prepared by the Clerk of the District Court as promptly as 
possible and shall be transmitted by him to this Court within forty days. 


It is FURTHER ORDERED by the Court that the joint appendix in 
this case be prepared in mimeographed form at the expense of the United 
States. 
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It is FURTHER ORDERED by the Court that Harry M. Plotkin, 
| Esquire, a member of the Bar of this Court, and Leon R. Brooks, 
Esquire, a member of the Bar of this Court, be, and they are hereby, 
appointed to represent petitioner on his appeal. 
. Per Gustaka. 
6 Dated: June 14, 1957 
Circuit Judge Wilbur K. Miller dissents. 
A true copy, | 
Test: JOSEPH W. STEWART, Clerk 


United States Court of Appeals 

for the District of Columbia Circuit, 
By: /s/ William (legible) 

Depu 





EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 Washington, D.C. 
Monday, March 18, 1957 
_ This case came on for trial at 12:25 p.m. today, before 
Judge RICHMOND B. KEECH anda jury. | 
Appearances: 3 
For the United States: 
Mr. THOMAS FLANNERY 
For the defendant: 
' Mr. W. T. JONES 
! Mr. JAMES G. TYSON 
* * * * | * 
596 OPENING STATEMENT IN BEHALF 
OF THE UNITED STATES 
MR. FLANNERY: May it please the Court, ladies and gentlemen of 
the jury, the defendant in this case is one Aaron Perry, and the 





Grand Jury has returned an indictment against him which reads as 
| 


follows: 
| 
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"On or about November 24, 1956, within the 

District of Columbia, Aaron Perry had carnal knowledge 

of a female named Catherine Hammond forcibly and 

against her will." 

The Government intends and expects to prove to you, through 
the testimony of its witnesses, that on the date in question, November 
the 24th, 1956, the complaining witness, Catherine Hammond, lived 
with her mother and her family at 706 Barnes Street, Northeast. On 
November the 24th, around six-thirty p.m., she left her home to go 
see a girl-friend of hers who lived at 3202 Park Place, Northwest, in 
the District of Columbia. 

The Government will show to you, through the testimony of 


witnesses, that Catherine Hammond, prior to leaving her home, 


conversed with her mother. There was a friend of the family there, 
who helped to fix her hair, because she was going out with this girl- 
friend to a party. And that when she left home, about six-thirty p.m., 
she announced where she was going, and she was in perfect possession 
of her faculties and there was nothing wrong with her physically; she 
was completely sober and in excellent physical shape. 

Through the testimony of Catherine Hammond it will be shown 
that when she left her home she walked down several blocks away toa 
bus stop, intending to catch a bus and then I believe to transfer to 
another bus to get to her friend's house over on Park Place. 

As she walked down near the bus stop, which was just several 
blocks away from 706 Barnes Street, Northeast, the Government will 
show you that this defendant, Aaron Perry, cruised up in an auto- 
mobile, a 1955 Plymouth, I believe, with District tags on it. He spoke 
to this young lady and asked her where she was going. 

598 The Government expects to show you that at first Catherine 
Hammond thought she recognized him as a man who had visited some 
people in the neighborhood. So she stopped briefly and told him she 
was going over to Park Place, Northwest. At that point the defendant 
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offered to drive her over there, saying he was going in that direction 


too. 
After some hestitation, Catherine Hammond was prevailed upon 
to enter the car of this defendant, and the evidence will show you that 
the defendant then drove the car over in the general direction of Park 
Place, Northwest. But when he reached the area of Soldiers Home, in 
the District of Columbia, near Harewood Road, he turned off into 
Soldiers Home, drove to a secluded area in Soldiers Home, stopped the 





car, and attacked this girl. 

The evidence will show that she resisted to her utmost. She 
tried to fight him off, and she was unable to. Through the testimony 
of this witness, and the other witnesses who saw her, anda doctor 
who will be called in this case, the Government will show you that 
during the beating which this defendant gave to this young girl, that he 
blacked both her eyes, and her lips were all swelled up, and she was 
badly beaten. And then he forced her into the back seat of his 
automobile and forcibly had sexual intercourse with her, against her 





will, when no longer able to resist due to the beating that he gave her 
and she was forced to submit to him. | 
The evidence will show that this defendant then, after he had 
completed the act, drove this girl up to the vicinity of 3202 Park Place, 
and dropped her out of the car. But she got his license tag, and she 
went in and told her friends what had happened, and the police were 
immediately notified. : 
Through use of a license tag and other information it will be 
shown that the police arrested this defendant and took him into 
custody. In the meantime the young lady was taken over to the hospital 
and examined. And the doctor will tell you that she had the bruises 
about her face, and that a smear test was taken of her sexual organs; 
and it will be shown to you that the smear was positive for sperm m, 
showing recent intercourse. | 
The Government asks you to listen very carefully to all of this 
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testimony from all of these witnesses -- the complaining witness and 
the other witnesses and all the police officers -- and if you believe all 
of those witnesses, the Government will then ask you to return a verdict 
of guilty as indicted. . 
THE COURT. Mr. Jones or Mr. Tyson. 
OPENING STATEMENT 
IN BEHALF OF THE DEFENDANT 

MR. JONES: May it please the Court, ladies and gentlemen of the 
jury, my statement to you now are the things that we expect to prove by 
competent evidence in the next day or two, which will be adduced in court 
here in behalf of the defendant Aaron Perry. These are the things that 


we expect to prove to you. 
ak * * * m 


Now, ladies and gentlemen, that is the first part of our defense -- 
that there was consent here, with the permission of the complainant, 
and the fact that a fight occurred later and this girl was bruised up, 
and a report was made. 

Now we expect to show this to you, and we will be confronted with 
it, that the defendant Aaron Perry gave to the police officers a conflict- 
ing statement, and what you will hear in the next day or two in this 
courtroom. He had told the police officers in this statement that when 
he picked Catherine Hammond up, that Catherine Hammond was 
already beaten up. 

We expect to show why he made that statement was to the fact that 
he himself knew the condition of the girl and thought he was going to be 
charged with assault. And later on when it developed that he is charged 
with rape, then of course the inconsistent statement came into being 
with which he is going to be faced with before you, and you will wonder 
why he would make that inconsistent statement. We are going to prove to 
you why he made that inconsistent statement. He never once dreamed 


that he was going to be charged with rape. That is why the statement. 
* * * * * 
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15 
ROBERT L. GILLIAM, 
* * 


DIRECT EXAMINATION 
* * 


BY MR. FLANNERY: | 
Q. Directing your attention to November 24, 1956, were you 


eccinn to No. 10 pees at that agi A. = Sir; I was. 
* 


. All right. ie did there come a time re evening when you re- 
ceived a call to go to 3202 Park Place, Northwest? A. That ig correct. 

Q. What time did you receive the call? A. 8:23 p.m.) 

Q. 3202 Park Place, Northwest, is in the District of Columbia, 
is itnot? A. That is correct. | 

Q. Asa result of receiving the call to go to that ee in the 
District of Columbia, what did you do? Did you go there? A. Yes, I 
went directly to there. | 

Q. When you arrived at 3202 Park Place, Northwest, did you see 
someone? A. Yes. 

Q. Who did you see? A. I saw a Catherine Hammond. 

MR. FLANNERY:Mr. Marshal. ! 

(The complaining witness came into the courtroom.) 

MR. FLANNERY: Thank you. 

THE COURT: You may retire. 

BY MR. FLANNERY: 
Q. Is that young lady the person you saw? A. Yes, sir. 











Q. Now just answer this yes or no. Did she relate pornthing to 
you? A. She did. 

Q. Did you notice anything about Catherine Hammond's physical 
appearance? A. Yes. | 

Q. What did you notice? A. Her face was bruised and swollen. 

Q. And after she told you something, what did you do 2 A. I 
took her to the station. 

Q. No. 10 precinct? A. Yes. 

He * 


* x a: 

Q. What did you do at No. 10? A. I called the Sex Squad. 

Q. And did you turn over the complaining witness to them? A. I did. 
% * * * | * 
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CATHERINE HAMMOND, 


* * 


DIRECT EXAMINATION 
ak * 
BY MR. FLANNERY: 

Q. Then after you got out of his car and took his tag number, 
did you go into 3202 Park Place, Northwest? A. Yes, I did. 

ae * * *K * 

Q. Allright. Just answer this yes or no. Did you tell those 
people what had happened to you? A. Yes, I did. 

Q. And then what happened? A. Then after I told them what 
happened, well, Elizabeth asked me, she wanted to call the police for 
me. And at first I didn't want to, because I was afraid. And then, I 
mean, after she kept on talking to me, then I changed my mind and told 
her to call. And she called. 

Q. She called the police? A. Yes. 

Q. Did the police come there? A. Yes, they did. 

Q. Did you tell the police what happened? A. Yes, I did. 

Q. Did you give the police a description of the man who had 
assaulted you? <A. Yes, I did. 

Q. Did you give the police the tag number? A. Yes, sir. 

Q. Then, after that, where did you go? A. Well, from the 

house at 3202 Park Place, they took me up to the 10th Precinct. 
And there they called in some detectives, and I explained to them 
again about what had happened. 


5 * * * * 


Q. They took you back to where you had been assaulted? A. Yes. 
mM * x yt * 

Q. Allright. Now, after you went to Headquarters, where did 
you go? A. From Headquarters we went to the hospital. 

Q. Was that the District of Columbia General Hospital? A. Yes, 
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. Were you examined over there by a doctor? A. Yes, sir. 


Q 
* * * * | * 
88 CROSS EXAMINATION ! 
* * * * * 
120 BY MR. JONES: 





Q. And what time did you get in Perry's car that afternoon? 
A. I said between six-thirty and quarter of seven. ! 

Q. And what time did you get out of the car at 3202 Park Place ? 
A. I would say between eight and eight-thirty. | 

Q. So you had been with Perry approximately two hours? 
A. Approximately, yes. 





* * % x | * 

200-B BURT H. HALL ! 
a * * * ! * 

DIRECT EXAMINATION | 
& x + * | * 

200-C BY MR. FLANNERY: | 


Q. Now, Detective Hall, were you assigned to the Sex Squad of 
the Metropolitan Police Force on November the 24th, 1956? | A. I 
was, sir. 
* * % * * 
200-J Q. Allright. Now we will pass from there. After Police Head- 
quarters, where did you go? A. We then went toD. C. General Hos- 





pital. At that time Policewoman Shaw took the complainant into the 
hospital, and we left the hospital at that time. 

Q. About what time was that, approximately? A. That was 
approximately somewhere between 10:15 and 10:20 p.m., on the 24th. 

201 Q. Now, then, Detective Hall, did you and Detective Yuter 

further investigate the case after you left the complaining witness at 
the D.C. General Hospital? A. We did. | 

Q. Bevery careful not to relate any conversation, but tell His 
Honor and the jury what you and Detective Yuter did next after leaving 
the complaining witness at the D. C. General Hospital. A. ‘We then 








18 


proceeded to the 100 block of 33rd Street, Northeast. At that time, we 
contacted Cruiser 412 from the 14th precinct, which had had the car in 
this case under observation at our request. At that time, we made 
arrangements to attempt to apprehend the person wanted in this case. 

Q. What did you do? A. Cruiser 214 went to the rear of the 
house, and at this time Detective Sergeant Williams, Precinct Detective 
Yuter, and myself went to the front door of premises 102 33rd Street, 
Northeast. 

Q. Then what happened at the front door? A. We knocked on 
the door. The door was answered by the wife of the defendant, Mrs. 
Thelma Perry. We inquired if her husband was at home. She said -- 

Q. Then, asa result of that inquiry, directed to her, what did 
you do next? What happened next? A. We were admitted and went to 

202 the second floor rear bedroom of that address. At that time, we 
observed the defendant in bed, and we awoke him. 

Q. About what time was that, Officer Hall? A. That would be 
approximately 10:30 to 10:35 of the same evening. 

Q. And by the defendant, do you mean the defendant seated here 
at counsel table, Perry? A. Ido. 

Q. When you awakened him, did you have a conversation with 
him in connection with this case? A. I did. 

Q. Did you notice anything about his physical appearance? A. I 
did. 

Q. What did you notice about his physical appearance? A. I 
noticed that he had a fresh scar on the left side of his face, extending 
down from the lip, and also a scar leading up from the right eyebrow 
-- a scratch mark, not a scar, a scratch mark, a fresh scratch mark. 

Q. So you saw two fresh scratch marks, is that correct, Officer 
Hall? A. That is right. 

Q. At that time, what did the defendant, Aaron Perry, say in 
response to your questions? A. I questioned the defendant while he 

203 was still in bed and still covered, as to where he had been earlier 
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in the evening. At this time, the defendant stated to me that he had 
been to a party in the 5900 block of Sheriff Road, Northeast; that he had 
remained at that party and had came directly home from the party. 

Q. Then, what did you do after he told you that? A. At that time, 
we requested Perry to get out of bed and dress himself, that we wished 


him to accompany us to police headquarters for further investigation of 
this case. ! 
Q. So, did you take him then down to police headquarters ? A. I 


did. | 
Q. Detective Yuter was with you? A. Detective Yuter and 
Detective Williams also. ! 
Q. Now, en route to police headquarters from Perry's home, 
did you have a conversation with him relative to this case? A. En 
route in the Sex Squad cruiser, Detective Yuter and myself interrogated 
the defendant in this case relative to what had happened, how he got 
the scratch marks. 
Q. And what did he tell you at that time? A. He stated that 
earlier in the evening, somewhere around seven o'clock, while driving 
his car on Kenilworth Avenue in the vicinity of Barnes Street, that he 
had observed a young colored girl sitting on the corner, sitting on the 
curb, rather, in a drunken condition and with her face battered; 
that he felt sorry for her, stopped his car, and asked if he could assist 





her; that as a result of the conversation he had with her, he agreed to 
take her to the 3200 block of Park Place, Northwest; that the girl got 
in his car and immediately fell asleep, and that when he was at West 
Virginia and Mount Olivet Road, the girl suddenly awoke and came at 
him like a tiger, scratching his face, and that as a result, he struck 
her a couple of times to get her off of him, and that he had then taken 
her directly to the 3200 block of Park Place and put her out of the car. 
He denied at that time molesting the complainant. | 

Q. Did he deny having sexual intercourse with her? A. He did. 

Q. Did he ever tell all that he had known this girl previously 
A. No, sir. 
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Q. Was he asked to go into detail down at headquarters; that is, 
detail further his movements that evening? A. The defendant was very 
belligerent at the time of his arrest, and later when he was brought to 
police headquarters, at that time I typed up the usual statements which 
are taken for the line-up, and also a prisoner interview sheet, and we 
did not go into the questioning any further that night. 

Q. Directing your attention to the following day, Sunday, November 
the 25th, 1956, around 9:30 a.m., were you down at police headquarters 
at that time? A. Iwas. 

Q. In connection with this case? A. Yes, sir. 

Q. Was Carrie Hammond, the mother of the complaining witness 
in this case, there? A. She was. 

Q. And was Catherine Hammond, the alleged victim in this case, 
there? A. She was. 

Q. Was Aaron Perry, the defendant, there? A. He was not in 
the immediate office at the time. He was confined in the cell block. 

Q. Did there come a time when you confronted the defendant, 
Aaron Perry, in this case, with the complaining witness? A. I did. 

MR. FLANNERY: May we approach the bench a moment, Your 
Honor ? 

THE COURT: Yes. 

(At the bench:) 

MR. FLANNERY: I want to be careful at this time not to ask 

anything that Your Honor might consider to be inadmissible. I 
would expect that this witness would testify that at the confrontation 
the complaining witness repeated her allegations as to what the de- 
fendant had allegedly done to her. Detective Hall then said to the de- 
fendant, "Is what she said true?" and the defendant replied, "I don't 
have anything to say. I want to see a lawyer."" And that was just 
about all he had to say. 

THE COURT: I think we had better leave it, sir. I think it is 
a twilight zone. I know I am erring on the side of protection, because 
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I know what our Court of Appeals said in some other cases, but I will 
stand on what the witness said. ! 
MR. FLANNERY: All right. ! 
(End of bench conference) | 
MR. FLANNERY: I believe that is all I have at the moment. 


* * * * ! * 
212 SYLVAN YUTER 
* * * * | * 
213 DIRECT EXAMINATION 
BY MR. FLANNERY: | 
* * * * | * 


Q. And you are a member of the Metropolitan Police Force, 
attached to the Sex Squad; is that not correct, sir? A. That is correct, 
sir. 

* * * * * 

Q. On that date, November the 24th, 1956, did you assist in 
the investigation of this case? A. Yes, sir, I did. 

* * a ok * 

239 Q. Did you receive certain information? A. We received cer- 
tain information. 

Q. Asa result of that information what did you do after you 
left the District of Columbia General Hospital? | 

240 A. We proceeded to 33rd Street, Northeast. : 

Q. All right, and do you recall the address that you went to? 
A. 102 - 33rd Street, Northeast, I am pretty sure. : 

Q. What did you do when you arrived there? A. When we 
arrived there we were greeted at the door by Mrs. Thelma Perry. 

Q. Then what happened after you saw her? A. We inquired 
whether or not her husband, Aaron Perry, was at home. ! 





I 
i 
| 
i] 


Q. Asa result of what she told you, what did you do then? 
A. We proceeded to the second floor, the rear bedroom, and found the 
defendant asleep. 
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Q. The defendant, Aaron Perry, who is seated there at the 
counsel table? A. Defendant Aaron Perry. 

Q. Did you arouse him? A. Yes, we did. 

Q. At that point what if anything did you notice about his 
physical appearance? A. At that time when he was awakened he had 
a scratch on the right side of his face, is the best of my recollection, 
and one near his mouth, and it appeared fresh. It looked like it was 
fresh. 

Q. Allright. Did you and your fellow officers question this de- 
fendant, Aaron Perry, in connection with this case at that time? A. 
Not at that moment. 

Q. Well, at that time did he say anything in connection with where 
he had been that evening? A. Yes, sir. 

Q. What did he say as to where he had been that evening? A. He 
wanted to know what we were doing barging in there like that. We told 
him we had received a sex complaint regarding him. 

ae . * * * * 

Q. All right, then what did he say? A. We asked him where he 
had been during the course of the evening and he said he had been to a 
party all night on Sheriff Road. I am not sure whether he said the 5400 
or 5900 block of Sheriff Road that he had been to a party, and had been 
there all evening and had just returned home, came directly from the 

party to his home. 

Q. Allright. After he told you that, was he requested to 
accompany you and the other officers to Police Headquarters? A. Yes 

sir, he was. 

Q. What was his attitude at that time? A. His attitude -- 

MR. JONES: Objection to that. 

THE COURT: Sustained. Proceed. 

MR. FLANNERY: I withdraw that. 

THE COURT: You withdraw it? All right. 
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BY MR. FLANNERY: ! 

Q. About what time was it that you arrested this man? A. It 
was just before eleven p.m. when we arrived at the 33rd Street 
address. ) 

Q. When you left his home and were en route to Police Head- 


j 
| 


quarters, did you and your fellow officers have a conversation with 

this man, about this case? A. Yes sir, we did. 
Q. At that time, en route to Police Headquarters, what did 

Perry say? A. We asked Defendant Perry where he had gotten the 


scratches on his face. 

He says, "Well, I'll tell you, early this evening I was going down 
Kenilworth Avenue ," and he said, "About Hayes Street I saw a girl 
sitting on the curb." | 

He says, "It looked like she was drunk and all beaten u , and I 
felt sorry for her. I stopped and asked if I could help her, if I could 
give her a ride, and asked her where she was going, and ale told me 
she was going to the 3200 block of Park Place." 

"Well,"’ he said, "Come on and get in and I will take you there." 
So he said she got into the car and he proceeded driving her to the 
3200 block of Park Place. | 

He said he had only driven a short distance when she passed out 
or fell asleep, I am not sure which of the languages he used, but 
anyway she fell asleep, and she remained asleep he says until he 
reached a point at West Virginia Avenue and Mount Olivet Read, North - 
east, where he stopped for a red light. 

He said he no sooner than stopped for this red light when this 
girl suddenly became awake and jumped at him like a tiger, and she 
said, ''You are the man who beat me up," and started scratching me. 
He, sir, said, "That is where I got the scratches from." ! 

So he said that he had to slap her down a little bit to get her off 
of him, he says, then she finally got quiet, than he proceeded on from 
there and took her to the 3200 block of Park Place and at that time 

let her out. 
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Q. Did he tell you whether or not he had had sexual intercourse 
with this girl? A. To the best of my recollection, no. 

Q. Now when you reached Police Headquarters, were you able to 
question this man any further? A. No sir, I wasn't. 

Bs ae ak * 

MR. FLANNERY: The Government rests its case. 

* * * * * 

MR. JONES: If Your Honor please, may we approach the bench? 

(At the Bench:) 

MR. TYSON: Could we have about a 10-minute intermission? We 
want to make a particular decision as to a point, involving the plaintiff 
himself. 

THE COURT: Whether you want him to take the stand or not? 

MR. TYSON: Yes. 

THE COURT: I think that is reasonable. 

Is this a good time to do that? 

MR. TYSON: Yes, Your Honor. 

(In open Court:) 

THE COURT: Ladies and gentlemen, we are going to recess and 
give counsel a few minutes to deal with something else which has come 
under consideration at this time. Ten minutes. The same admonition, 
if you please. 

256 (There was a short recess.) 

THE COURT: You may proceed, Mr. Jones. 

MR. JONES: Yes, Your Honor. 

MR. TYSON: Will the Marshal call Aaron Perry? 

THE COURT: Right, sir. Come around, please. 


* * mK * 


AARON PERRY 
* * 


DIRECT EXAMINATION 


* * 
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BY MR. TYSON: 
Q. You say your face was scratched? A. Yes. 
Q. Didn't they say anything about that? A. When I went in the 
door I had my coat collar turned up, I turned my coat collar up and 
kind of ducked my head. My wife was sitting on the couch on the right, 
and the scratch was on the left. When I went in my son was sitting 
there in this chair in the corner here and he was looking at the tele- 





vision with my wife. When I went in I turned my face to him and spoke 

to him, to hide the scratches from my wife. | 
So I went on up and went to bed after I got the wine. — 
Q. How long were you in bed before the police came ? A. I 

don't know. I got the telephone and set it by the bed so if Miss Hammond 

did call -- I know she hadn't called because if she had my wife would have 

said something about it when I came in the house. But I sat it by the 

bed so if she did call I would be able to answer the phone before my 

wife could get to it. The phone didn't ring, so I went on to sleep. 





Q. There did come a time when the police came? A. Yes, there 


did. 
Q. Andthey arrested you? <A. Yes, sir. 
276 Q. Did you tell them anything? A. I did. 

Q. What did you tell them? A. When the police came in they 
said, "You are under arrest."" I said, "For what?" They said, "For 
rape." 

I said, ''Who am I supposed to have raped?" And he asked me 
who was I with tonight. I told him I was with a young lady called 
Catherine Hammond. He said, "Well, she is charging you with rape, 
get up and put on your clothes and let's go." So I got up and put my 
clothes on. ! 
Q. You didn't tell the officers that you had beat her up or anything? 
A. No, I didn't tell them. I told the officers that I had known her on Hayes 
Street and Kenilworth Street, I had met her there and she was beaten up 


when I met her. 
* 
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278 Q. Mr. Perry, you indicated that you told the police that this 
girl was beaten up when you picked her up. Why did you tell the police 
that? A. Well, one thing,I had hoped to be able to see Miss Hammond 
before they made this formal charge, and that I would be able to talk 
to her. Again, I didn’t want my wife to know. 


* * * 


328 CROSS EXAMINATION 
* * 
BY MR. FLANNERY: 
371 Q. All right. Then what happened? A. And Miss Hammond was 
standing there waiting for me. 

Q. She was standing there and waiting for you. 

Now she was cold sober, wasn't she? A. Yes. 

Q. She never drank, as far as you know, did she? A. Not in 
my presence. Not alcoholics, if that is what you are referring to. 

Q. You told the police that when you first saw this girl -- one of 
the stories you told the police was this, wasn't it -- that when you 
first saw this girl, she was seated on the curb in that area, ina 

372 drunken condition, didn't you? A. What I told the police and 
what actually happened are two different stories. 

Q. You lied to the police. A. That is right. 

Q. You told the police, also, that you had never seen her before, 
didn't you? A. That is right. 

Q. That wasalie. A. That is right. 

Q. You told the police that you were sorry for her because she 
was sitting on the crub in a drunken condition, didn't you? A. That 
is not what I told them. 

Q. What? A. I told them she had been beaten up, and I felt 
sorry for her. 

Q@. And that wasalie. A. That was a lie. 

Q. And you told the police that you picked this woman up, in the 
beaten-up condition, a woman whom you had never seen before, and 
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- asked her where she was going, didn't you? A. That is riht. 
Q. And that was a lie. 
373 A. That was a lie. 
Q. And you told the police the woman told you she wanted to go 
to 3202 Park Place, didn't you? A. That is right. 
Q. And that wasalie. A. No, that wasn't a lie. 
Q. Oh, it wasn't? A. No. | 
Q@. You told them the truth there. A. Yes. | 
Q. Now you told the police, also, that as you were driving along 
and you got to the area, I believe, of Bladensburg Road and Mount 
Olivet Road, this woman suddenly attacked you. Did you tell them that? 
A. No, sir. | 
Q. Well what did you tell the police about that? A. West 
Virginia Avenue. 
Q. West Virginia Avenue. That wasalie. A. That was a lie. 
Q. And you told the police that all of a sudden this woman jumped 
on you like a tiger, and scratched you, didn't you? A. Yes, sir. 
Q. That wasalie. A. That wasa lie. ! 
374 Q. What else did you tell the police, after that? After the 
woman scratched you like a tiger, what did you tell them atter that ? 
A. I carried her to 3202 Park Place. 
Q. And did you tell the police that you struck her? al Yes. 


Q. And the most of that was a complete fabrication, wasn't it? 
* kK xX 





* * * * xe 

Q. And what happened next? A. I went off to sleep. : 

Q. What time? A. I don't know. | 

Q. Then what happened? A. I was awakened by the police. 

Q. And what did the police say to you? A. They wanted to know 
where I had been. 3 

@. What did you tell the police. A. I told them I had been out. 

Q. Where did you tell them you had been? A. I told them I had 
been out to a friend's house. | 
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Q. On Sheriff Road? A. That is correct. 

Q. You told them you had beentoa party. A. No. 

Q. What did you tell them? A. At that time I don't recall telling 
them anything about a party. I recall telling them -- they asked me 
who had I been with. I told them I was with a young lady named Miss 
Catherine Hammond. And they said, 'Well, she charges you with rape. 
Get up and put your clothes on." 

Q. You are positive of that, sir. Is that right? A. Iam 
positive. 

Q. You are positive that you told the police that you had been out 
with a woman named Catherine Hammond, and there is no doubt in your 
mind about it. A. No doubt. 

Q. Who did you tell it to? A. Mr. Hall. 

a ar * * * * 

Q. Did you tell Officer Hall that you had been out with a woman 
named Catherine Hammond? A. That is right. 

Q. You are positive of that? A. Yes. 

Q. And you told Officer Yuter over there, too, that you had been 
out with a woman named Catherine Hammond? A. That is right. 

Q. All right. Now didn't you tell the police, when they first came 
there, that you had been over to Sheriff Road and you had been there for 
a while and you came directly home? A. No. 

Q. You deny you told the police that? A. Yes. 

Q. Did you tell the police where you had met Catherine Hammond? 
A. What time? 

Q. That day. Did you tell the police where you had met Catherine 
Hammond on November the 24th? A. DidItellthem? Itold them I 
saw this lady sitting on the curb, beaten up, and picked her up. 

Q. And you told the police that she told you her name? Is that 
it? A. Yes. 

Q. Did you tell the police that you had known this woman over a 
period of months and had been dating her? A. No, I did not. 
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Q. Why not? A. They didn't inform me of my rights, and I did 
not tell them -- ! 

Q. Your what? A. Rights. | 

Q. What are you talking about? A. Anything that I said would 
be used against me. : 

Q. Well, if you had done nothing wrong, Mr. Perry, you had 
nothing to worry about, had you? A. No, I did not. | 

Q. Well, why didn't you tell the truth? A. Because of complica- 
tions -- my wife, Miss Hammond's mother. I didn't want to get in- 
volved. i 

Q. You didn't want to get involved, at thattime. A. That is right. 

Q. But you did give the police Catherine Hammond's name. So 





you knew you were involved as far as the girl and her mother were con- 
cerned, having given the police her name, as you say. A. That didn't 
necessarily indicate that I would be involved. | 

Q. The police told you that you were wanted for rape, didn't they ? 
A. Yes. | 

Q. Did you tell the police anything else at your home there, other 
than the name of the girl? A. That is all I was called for. : 

Q. You denied to the police that you had had sexual intercourse 
with her, didn't you? A. I did not. ! 

Q. Did you tell the police that you did have sexual intercourse 
with her? A. I did. I did tell them. 

Q. You didtellthem? A. Yes. 

Q. At your home? A. Not at my home, no. 

Q. Where was it that you told them that? A. En route to police 
headquarters. 





Q. En route to police headquarters, what did you tell * police? 
A. I told them that I had met Miss Hammond sitting on the curb; that 
she seemed to be in a drunken stupor, or beaten up; that I picked her 
up, and she told me she wanted to go to 3202 Park Place. | 

En route to 3202 Park Place, at West Virginia Avenue, I told 
them that Miss Hammond had slumped off into a daze, and she came 
! 
| 
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back to reality at West Virginia Avenue and Mount Olivet Road, and 
there she sprang up and clawed me; and I held her back off of me and 
slapped her, and then she was all right. And then I took her on to 
where she was going, and put her out. 

Q. Yes; but where in that narration did you tell the police 
that you had had sexual intercourse with her? A. Up there. 

Q. Where? A. At 3202 Park Place, at the address. 

Q. You told the police that you had had sexual intercourse with 
this girl where? A. Up in that neighborhood. 

Q. Where in the neighborhood? A. In the neighborhood of 3202 
Park Place. 

Q. Where did you tell the police that it had happened? A. I 
didn't state any specific place where it had happened. I just told them 
that I had had sexual relations with her. 

Q. And you told the police that you had had sexual relations with 
a strange woman you had picked up, over there, after she had scratched 
you? A. That is right. 

Q. And you are positive you told the police that? A. Positive. 

Q. Did you tell Officer Hall that? A. That is right. 

Q. And Officer Yuter? A. That is right. 

Q. That was en route to headquarters, in the scout car? A. 
That is right. 

Q. When they tried to question you more in detail about it, though, 
you just didn't want to talk about it, did you? A. They didn't ask me 
more. He said, 'We are satisfied that he has admitted to having 
relationship with her. That is all we want to know." 

Somebody asked something about running a smear test, and he 
said, "No, that is not needed. He said he admitted intercourse." 


*x * * * * 
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THE COURT: Has either of you any prayers that you would like 
to have, for me to consider, other than what we have talked about 
today ? ! 

MR. JONES: No. | | 

MR. FLANNERY: No, Your Honor. 

THE COURT: I still know of nothing which is peculiar lin this 
case. Does either one of you? 

MR. FLANNERY: No, Your Honor. 

MR. JONES: No, sir. 

* * aK * } ok 

CLOSING ARGUMENT 
ON BEHALF OF THE GOVERNMENT 

* * * * | * 

Detective Hall and Detective Yuter walked up to the door. This 
man's wife answered the door and they went up to the second floor and 
there he was, in the bed. What did he say when first questioned? 
They said, 'Where have you been?" ! 

He said, "Well, I have been over to a party on Sheriff Road this 
evening, and I came directly home." See? | 





Now this man who claims that he knew this girl over such a long 
period of time -- by the way, there isn't a person he has gotten to 
prove his story that he knew this girl. That isafact. This man who 
claimed he knew the girl lied to the police at that time. He doesn't 
tell one lie; he tells other lies too. At first he said he was - at 
Sheriff Road all evening. i 

Well, the police say, "Get up, put your clothes on, we a going 
down to headquarters. We want to talk to you." 

In the Scout Car the police officers said to this man, "How did you 
get those scratches on your face, Perry -- fresh scratches?" 

Well now then, he has another story. Well, it happened this way: 
I was driving down Kenilworth Avenue earlier this evening and I saw a 


young woman seated on the curb in a beaten-up and drunk condition. I 








32 


felt sorry for her. So I drove my car over, asked her where she was 
going, because I felt so sorry for her, and she got into my car and told 
me that she wanted to go to 3202 Park Place. 

Now he told the police that they drove along over to that area and 
somewhere in the area -- I believe Bladensburg, Mount Olivet Road, he 
told the police that this woman sprang at him like a tiger and scratched 
him, and that is how he got the scratches. What a ridiculous story. 

Then he said that he dropped her off at 3202 Park Place, Northwest, 
in that area, and he denied to the police at that time that he had had 
sexual intercourse with her. 

Now bear in mind that this man at that time knew he was going to 
be charged with rape. He knew that. He knew that. The police told 

him that. 

Now don't you think that if he had known this girl as he said he did 
that he would have said, "Just a minute, Officer, if that girl is charging 
me with rape, that is not true. I know that girl. Her name is Catherine 
Hammond. I have known her for four months, and we went to Soldiers 
Home and she voluntarily submitted to sexual intercourse with me." 

In other words, if he was innocent, he would have told the truth. 
But he didn't at that time know that girl's name, and he knew what he 
had done, and he was trying to concoct this story to try to make the 
police believe that he got these scratches from a drunk woman that he 
had picked up. 

So, having told that story to the police, he was taken down to 
Police Headquarters and the police wanted to question him some more, 
but at that point he got belligerent and wouldn't talk any more. 

Then we know that the next day, at 9:30 I think on November 25th, 
which was a Sunday, this young girl was brought before the man right 

there. 

At that time did he say, "Oh, no, I know you, you voluntarily sub- 
mitted to me, to sexual intercourse." If he was innocent, if what he 
told you from the witness stand the first time was the truth, why didn't 





he tell it then? 
Ladies and gentlemen, the police and the law enforcement agencies 


| 
| 
| 


in this area or any other area for that matter, -- I include myself in 
that group for the purpose of this proposition -- are just as anxious to 
clear someone if he is innocent as they are to convict him if he is 
guilty. : 

If Perry had told a truthful story to the police I assure you the 
police would have checked everything he told them, and if he was 
innocent he would have been proven innocent. But he lied to cover up 
his guilt. | 

* * * * * 
(Whereupon, at 12:05 p.m., the jury retired to consider of its 
verdict. ) | 

VERDICT OF THE JURY 

(At 10:27 p.m.:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant, Aaron 
Perry? | 
THE FOREMAN: Guilty as charged. 


* * * 








